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The  account  filed  by  the  administrators  of  the  late 
Charles  S.  Boker,  which  has  been  referred  to  you  to  audit, 
and  to  distribute  the  balance  in  their  hands,  contains  a 
reference  to  the  inventory  of  the  personal  estate  of  the  de¬ 
cedent.  That  inventory  has  been  amended  at  a  recent 
meeting  of  the  audit ;  and  according  to  the  amended  state¬ 
ment,  the  personal  estate  of  the  decedent  at  the  time  of  his 
death  amounted  to  the  sum  of  $196,033.81;  appendix  pages 
11  and  12. 

The  debt  of  Mr.  Godfrey  which  represents  a  cash  asset  in 
the  amended  in  ventory,  amounting  to  $19,083.01;  is  not  in¬ 
cluded  in  the  above  amount,  being  a  doubtful  debt;  so  that 
in  order  to  arrive  at  the  exact  amount  of  the  personal  estate 
of  which  Mr.  Boker  died  possessed,  the  sum  last  named 
must  be  added  to  the  sum  first  mentioned;  it  thus  appears 
that  the  personal  estate  owned  by  Mr.  Boker  at  the  time  of 
his  death  amounted  to  $215,116.81. 

A  deduction  is  asked  from  the  amount  of  his  personal 
estate,  as  follows  : 

“  434  shares  of  Mechanics’  Bank  stock,  the  property  of  George 
Boker,  the  grandson  of  the  deceased,  purchased  with  funds  from  the  es¬ 
tate  of  R.  Riggs,  deceased,  $11,284.” 

There  may  probably  be  an  error  in  this  statement;  for  I 
find  in  the  record  made  by  Mr.  Boker  himself,  of  his 
property,  on  the  first  of  January,  1846,  taken  from  his 
private  book,  that  at  that  time  he  owned  112  shares  of 
Mechanics’  Bank  stock.  I  find  in  his  statement  of  his 
property  on  the  first  of  January,  1850,  that  he  still  owned 
the  same  number  of  shares  ;  and  I  find,  in  his  statement  of 
the  first  of  January,  1S52,  that  he  had  bought  200  shares 
and  then  owned  312  shares. 
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These  200  shares' he  purchased,  as  appears  by  his  private 
book,  on  the  4th  of  March,  1851.  It  further  appears  by  his 
account  in  the  Mechanics’  Bank  that  the  following  num¬ 
ber  of  shares  in  that  bank  were  purchased  out  of  the  divi¬ 
dends  arising  from  the  312  shares  just  mentioned,  to  wit: 
On  the  6th  of  February,  1854,  15  shares;  May  6th,  12 
shares;  September  27th,  14  shares;  May  8th,  1855,  14 
shares;  November  8th,  1855,  15  shares ;  making  70  addi¬ 
tional  shares  purchased,  with  the  dividends  of  his  bank  stock, 
which  dividends  are  credited  in  his  bank  account,  and  the  ac¬ 
count  is  charged  with  the  purchase  of  these  additional  shares 
of  stock. 

If  the  deduction  claimed  is  incorrect,  the  personal  pro¬ 
perty  of  which  Mr.  Boker  died  possessed,  exceeds  the  sum 
already  given,  by  $11,284.  In  order  still  further  to  shed 
light  upon  this  point,  I  show  you  in  Mr.  Boker’s  account 
book  the  date  of  the  first  entry  of  money  received  by  him 
from  Mr.  Bigg’s  estate.  It  appear  to  be  July  18th,  1854. 
Other  entries  appear  afterwards,  but  they  are  all  long  sub¬ 
sequent  in  date  to  the  purchase  of  the  312  shares. 

If  you  should  find  this  deduction  to  be  incorrect  as  asked 
for,  the  sum  already  given,  $215,116.81  as  the  personal 
estate  of  Mr.  Boker  at  the  time  of  bis  death,  must  be  in¬ 
creased  to  the  sum  of  $226,400.81.  The  evidence  which  I 
have  adverted  to  is  derived  entirely  from  the  entries  of 
Mr.  Boker,  in  his  own  accounts. 

I  desire  to  say  that  I  have  referred  to  this  subject  with  no 
intention  to  question  the  title  to  the  stock,  in  this  investiga¬ 
tion,  but  entirely  with  a  view  to  one  of  the  main  purposes  of 
the  case,  to  which  I  will  hereafter  refer. 

It  is  wisely  provided  by  law,  that  in  the  investigation  of 
accounts  of  administrators,  by  an  auditor  appointed  by  the 
Orphans’  Court,  creditors  may  appear  and  prove  debts 
against  the  estate;  in  accordance  with  that  provision,  the 
Girard  Bank  have  appeared  before  you,  and  made  claims 
against  the  estate  of  the  late  Mr.  Boker  to  a  very  large 
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amount,  composed  of  a  great  many  items;  and  have  sub¬ 
mitted  to  you  the  evidence  on  which  those  claims  are 
founded.  And  it  will  be  seen  as  a  remarkable  feature  in 
reference  to  these  claims,  that  not  one  of  the  debts  con¬ 
tracted  or  liabilities  incurred  by  Mr.  Boker,  which  form  the 
subject  of  these  claims,  was  contracted  or  incurred,  with  the 
knowledge  of  the  Board  of  Directors  of  the  Girard  Bank. 

Mr.  Boker  died  on  the  8th  day  of  February,  1858.  The 
Board  of  Directors  on  the  next  morning  recorded  in  very 
feeling  terms,  on  the  Minute  book  of  the  bank,  the  evidence 
of  their  confidence  in  his  integrity. 

I  refer  to  the  resolutions  on  page  6  of  the  appendix,  they 
are  as  follows : 

“  Whereas,  Death  has  unexpectedly  removed  from  our  midst,  Charles 
S.  Boker,  Esq.,  late  President  of  the  Girard  Bank,  therefore  be  it 

“  Resolved,  That  it  is  with  unfeigned  sorrow  the  Board  of  Directors 
have  heard  of  Mr.  Boker’s  decease. 

“  Resolved,  That  his  sudden  demise  has  cut  short  a  career  of  useful¬ 
ness  not  only  to  the  institution  over  which  he  had  so  long  presided,  but 
to  the  community  at  large  in  which  he  lived. 

“  Resolved,  That  while  living  he  met  the  arduous  requirements  of  his 
position  with  constancy  and  ability,  and  by  his  courtesy  of  manner  and 
integrity  of  purpose,  won  for  himself  the  esteem  and  confidence  of  all 
with  whom  he  had  business  relations. 

“  Resolved ,  That  his  amiable  social  character,  had  endeared  him  to  a 
large  circle  of  friends,  who  have  suffered  in  his  death  an  irreparable  and 
afflicting  loss  which  they  can  never  cease  deeply  to  mourn. 

“  Resolved,  That  Messrs.  Bichie  and  White  be  a  committee  to  con¬ 
vey  a  copy  of  these  resolutions  to  the  family  of  the  deceased.” 

It  results  from  what  I  have  stated  to  you  ou  the  subject 
of  the  want  of  knowledge  of  the  directors,  of  the  transactions 
now  complained  of,  that  there  must  have  been  a  subsequent 
discovery  in  reference  to  these  things;  and  I  propose  to 
show  to  you:  first,  when  that  discovery  occurred ;  second ,  the 
action  of  the  directors  in  consequence  of  it,  and  third,  the 
motives  which  prompted  their  action. 

On  the  21st  of  February,  ten  days  after  the  passage  of 
these  resolutions,  a  note  of  $5000,  drawn  by  Marshall 
and  Mann,  fell  due  at  the  Girard  Bank.  Mr.  Marshall  called 
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at  the  bank  and  offered  to  reduce  and  to  renew  the  note  by 
paying  $1700  on  account.  Mr.  White  who  was  President 
pro  tern,  at  the  time,  looked  for  the  note  but  could  not  find 
it.  On  inquiring  of  Mr.  Shaffer  he  obtained  a  clue  to  it,  and 
to  his  surprise  and  astonishment,  found  the  note,  with  others, 
amounting  to  over  $68,000  on  an  account  called  Collateral 
Note  Account,  representing  bills  owned  by  the  bank,  of 
which  the  Board  had  no  knowledge. 

Mr.  White,  actuated  by  a  motive  which  did  him  credit,, 
immediately  ordered  an  investigation  into  the  affairs  of  the 
bank,  not  only  of  that  account,  but  of  all  the  accounts  and 
transactions  of  the  bank,  and  the  result  was  the  discovery 
of  which  I  am  now  about  to  speak. 

During  the  progress  of  events  which  succeeded  that  dis¬ 
covery,  it  is  a  matter  of  surprise,  as  showing  the  inconsis¬ 
tency  of  intemperate  friendship,  that  Mr.  White,  who  be¬ 
fore,  and  since  then,  appears  in  the  position  of  the  friend  of 
Mr.  Boker  and  his  family,  although  startled  at  the  discovery 
of  an  undisclosed  account  of  $68,000,  has  discountenanced 
the  investigation  of  a  secret  account  of  over  eight  millions 
of  dollars. 

I  need  not  tell  you,  who  have  become  so  familiar  with  all 
the  private  accounts  in  evidence,  that  the  discovery  of  one 
of  these  accounts  amounted  to,  and  resulted  in,  the  discovery 
of  all  of  them.  It  was  found,  (and  little  did  the  Directors 
■who  passed  those  resolutions  expect  so  soon  to  meet  with 
such  a  discovery,)  that  within  the  space  of  five  years,  from 
November,  1851,  to  December,  1856,  as  evidenced  by  the 
record  of  the  transactions  kept  by  Mr.  Boker  and  produced 
before  you,  over  eight  millions  of  dollars  of  commercial 
paper  had  been  purchased  by  Mr.  Boker  with  the  funds  of 
the  bank,  without  the  knowledge  of  the  Directors,  none  of 
which  had  ever  been  entered  on  the  discount  books  of  the 
bank,  excepting  a  few  of  them,  under  circumstance?  equally 
extraordinary  and  improper. 

The  nature  of  the  transactions  which  the  discovery  re¬ 
vealed  was  this :  It  was  necessary  that  the  commercial  paper 
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so  purchased  should  be  collected.  It  was  obviously  impossi¬ 
ble  that  that  paper  could  be  collected  in  any  bank  but  the 
Girard  Bank.  It  was  necessary,  therefore,  to  originate  an 
account  on  that  bank  in  which  these  notes  could  be  deposited 
for  collection,  and  when  paid  credited.  This  was  done  by 
originating  one  in  the  individual  ledger,  to  which  the  Direc¬ 
tors  were  forbidden  access  by  the  by-laws  of  the  institution 
and  the  practice  of  the  Board.  For  that  purpose  an  anony¬ 
mous  customer  was  found,  called  “  bills  receivable ,  No.  2,” 
and  nn  account  was  opened  in  the  individual  ledger  under 
that  name.  The  machinery  was  yet  imperfect.  It  was  not 
only  necessary  to  find  a  place  convenient  for  the  collection 
of  these  notes,  but  to  frame  a  plan  for  the  obtaining  of  funds 
for  the  purchase  of  the  paper.  Accordingly,  Mr.  Boker 
adopted  the  system  of  taking  from  the  first  teller’s  drawer 
all  the  funds  necessary  for  the  purchase  of  the  paper,  and 
so  went  on  from  time  to  time,  substituting  in  the  drawer  of 
the  first  teller  memoranda  in  the  two  small  books  in  evidence 
known  by  your  marks  of  identity,  F.  S.  9,  and  F.  S.  10.  The 
amounts  so  taken  at  one  time  reached  nearly  one  million  and 
a  half  of  dollars.  Further  investigation  led  to  the  discovery 
that  the  profits  from  discounts  on  short  or  demand  notes 
accruing  during  eleven  years,  amounting  in  all  to  over 
$100,000,  went  into  the  possession  of  Mr.  Boker,  having 
been  accumulated  in  a  box  in  the  first  teller’s  drawer,  and 
paid  by  the  first  teller  to  Mr.  Boker  from  time  to  time,  as 
they  amounted  to  round  sums  of  $500  or  $1,000. 

Now,  what  was  the  action  of  the  Directors  in  reference  to 
this  discovery,  and  what  motives  influenced  that  action  ? 
You  have  it  in  evidence  that  the  entire  clerical  force  of  the 
bank  was  employed  to  ascertain  whether  the  profits  on  these 
transactions  had  ever  reached  the  bank.  The  experience, 
ability  and  intelligence  of  those  clerks  you  have  had  an  op¬ 
portunity  of  observing.  They  were  one  and  all  employed  to 
ascertain  whether  it  could  be  found  on  the  books  of  the  bank, 
what  had  become  of  the  earnings  from  the  use  of  these  stu¬ 
pendous  amounts  of  the  money  of  the  bank.  Nothing  could 
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be  found  except  some  items  insignificant  in  point  of  amount. 
A  professional  accountant,  Mr.  Claghorn,  was  called  in,  and 
in  his  hands  were  placed  all  the  books  and  papers  of  the 
bank,  with  directions  to  investigate  these  transactions. 

You  have  heard,  in  the  evidence  of  Mr.  Burke,  the  witness 
for  the  defendants,  that  Mr.  Claghorn  could  find  nothing  but 
a  few  entries,  trifling  in  amount,  in  explanation  of  the  use  of 
this  money.  If  any  evidence  were  wanted  to  justify  the 
action  of  the  Board  of  Directors  in  ordering  this  judicial 
investigation,  it  will  be  found  in  the  fact  that  the  defend¬ 
ants,  on  their  side,  after  this  case  had  been  in  your  hands 
over  a  year,  employed  a  professional  accountant  of  repute 
and  ability,  Mr.  Burke,  and  you  have  his  report  in  evidence, 
from  which  it  appears  that  he  gave  the  subject  at  that  time 
as  full  an  examination  as  could  be  expected,  and  could  find 
no  account  showing  that  the  profits  derived  from  these  sources 
reached  the  bank. 

The  directors  had,  they  could  have  had,  but  one  motive, 
and  that  wTas  the  duty  they  owed  to  the  bank,  to  the  stock¬ 
holders  and  to  themselves. 

Accordingly  this  matter  has  come  before  you  for  investi¬ 
gation.  You  have  been  employed  four  years  in  the  endeav¬ 
our  to  arrive  at  the  true  state  of  the  facts.  The  defendants 
have  had  the  best  legal  assistance.  One  of  the  administra¬ 
tors,  Mr.  George  A.  Boker,  has  attended  your  meetings 
with  a  regularity  which  shows  an  honorable  fidelity  to  his 
trust,  as  well  as  an  interest  near  and  dear  to  him.  On  the 
other  hand,  Mr.  Cummings,  the  president  of  the  bank, 
deserves  the  higdrest  commendation  for  his  intelligent  and 
assiduous  action  in  promoting  the  fullest  and  most  searching 
investigation. 

O 

I  will  now  proceed  to  state  the  claims  of  the  bank,  and 
what  are  the  defences  made. 

The  claims  made  by  the  bank  are  twenty  in  number. 

The  First  item  of  claim  is  for  interest  on  over  drafts  in 
Mr.  Boker’s  private  account  with  the  Girard  Bank. 
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Second. — The  balance  due  in  the  private  pass  book  of 
Mr.  Boker,  with  the  bank. 

Third. — A  note  of  Messrs.  Boker,  Brother  &  Jones,  of 
$9,000  discounted  by  the  bank. 

Fourth. — A  note  of  Boker,  Brother  &  Jones  for  $24,000, 
for  the  payment  of  which  Mr.  Boker’s  Girard  Bank  stock 
was  pledged  by  himself. 

Fifth. — Interest  on  the  sums  taken  by  Mr.  Boker  from 
the  drawer  of  the  first  teller,  from  time  to  time,  between 
November  15th,  1851,  and  the  26th  of  December,  1856, 
amounting  to  $8,374,047  24;  viz.,  $190,842  21. 

Sixth. — Interest  on  the  sum  of  $54,000  which  was  used 
by  Mr.  Boker  in  part  payment  of  the  balance  which 
he  owed  the  drawer,  on  the  26th  of  December,  1856;  that 
amount  having  been  credited  to  a  special  account  of  the 
proceeds  of  the  sales  of  Lancaster  Bank  notes,  and  drawn 
out  by  Mr.  Boker. 

Seventh. — Interest  on  the  sum  of  $330,963  40.  This  sum 
consists  of  six  items.  The  first  is  a  check  of  $202,538  97, 
being  the  balance  due  the  cash  drawn  by  Mr.  Boker,  on 
the  26th  of  December,  1856.  This  be  paid  by  a  check  on 
bond  account,  an  account  in  which  there  was  no  credit. 
The  other  five  sums  were  checks  on  the  same  bond  account, 
given  by  Mr.  Boker,  for  short  or  demand  loans  in  the 
drawer,  which  Mr.  Boker  on  the  27th,  29th,  and  30th 
December,  1856,  took  frojn  the  first  teller’s  drawer. 

Eighth. — Interest  on  $99,712  46,  funds  of  the  Common¬ 
wealth,  delivered  to  Mr.  Boker  by  the  State  Treasurer,  to 
be  deposited  to  her  credit,  but  deposited  by  Mr.  Boker  in 
the  account  Bills  Receivable  No.  2,  and  used  by  him  in 
the  discount  of  commercial  paper.  We  claim  interest  until 
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that  sum  was  placed  to  the  proper  account.  Also  the  sum 
of  $3,437  50,  interest  paid  by  the  Commonwealth  on  a 
loan  by  the  Bank,  of  $125,000,  and  deposited  by  Mr. 
Boker  in  the  same  account  B.  R.,  No.  2. 

Ninth. — $29,067  48,  money  of  the  Commonwealth,  handed 
by  the  State  Treasurer,  General  Bickel,  to  Mr.  Boker,  to  be 
deposited  to  the  credit  of  the  State  Treasurer,  which  Mr. 
Boker  deposited  to  his  own  credit  in  his  private  bank 
account,  and  fifteen  months  afterwards,  placed  to  the  credit 
of  the  State  Treasurer;  not  restoring  the  money,  but  charg¬ 
ing  the  amount  as  a  loss  to  the  bank,  in  an  account  called 
Pennsylvania  fives;  the  money  having  been  used  by  Mr. 
Boker,  as  appears  by  his  private  book. 

Tenth.  $1506  82,  the  amount  of  a  deposit  to  the  credit  of 
the  trustees  of  John  Hill’s  estate,  which  Mr.  Boker  drew 
from  that  account,  and  placed  to  the  credit  of  his  account, 
B.  R.  2,  and  which  sum  the  bank  afterwards  paid  to  the 
owners  of  the  fund. 

Eleventh.  Usurious  interest  received  by  Mr.  Boker  in  the 
discount  of  paper  with  the  funds  of  the  bank,  unknown  to 
the  Board,  amounting  to  $33,543  73. 

Twelfth.  Sundry  amounts  of  discount  on  notes  placed  on 
the  discount  books  of  the  bank  marked  “interest  paid,”  no 
interest  or  discount  having  reached  the  bank,  and  the  notes 
being  the  property,  and  at  the  risk  of  Mr.  Boker,  which  he 
had  discounted  in  B.  R.  No.  2  ;  and  another  description  of 
items  under  the  same  claim,  being  for  discount  earned  on  his 
purchase  of  commercial  papers,  with  funds  obtained  from  the 
first  teller’s  drawer,  where  the  Avliole  face  of  the  note  was 
taken,  and  not  the  nett  amounts  deducting  the  discount. 

Thirteenth.  Interest  on,  and  part  of  the  principal  of  the 
sum  of  $25,879  60,  being  the  face  of  certain  notes  placed 


9 


on  the  discount  book  on  the  15th  of  April,  1857 ;  a  cashier’s 
check  for  that  amount  being  on  the  same  day  deposited  to 
Mr.  Boker’s  account  of  bill  receivable,  some  of  'which  paper 
was  worthless,  and  on  none  of  which  was  discount  paid  to 
the  bank. 

Fourteenth.  The  debt  of  Marshall  and  Mann,  $28,500  00, 
being  the  debt  which  led  to  the  discovery  alluded  to,  and 
other  discounted  paper  in  that  secret  account,  found  in  the 
suspended  note  account,  and  worthless.  Under  this  head 
will  he  introduced  claims  for  interest  on  that  and  other  over¬ 
drawn  accounts  kept  by  Mr.  Boker,  other  than  the  account 
kept  in  his  own  name. 

Fifteenth.  This  is  composed  of  seven  parts.  It  represents 
the  losses  claimed  by  the  bank,  which  they  sustained  by 
the  worthless  real  estate,  and  the  depreciated  stocks  and 
loans  which  Mr.  Boker  passed  over  to  them  in  payment  of 
the  amounts  he  owed  to  the  drawer  and  to  the  bank,  real  and 
personal  estate  belonging  to  himself,  a  small  part  only  of 
which  had  been  purchased  by  the  funds  of  the  drawer,  but 
were  passed  over  by  placing  them  in  an  account  in  the 
general  ledger  opened  for  the  purpose,  called  the  loan  account 
without  the  knowledge  of  the  directors,  but  by  his  own  order, 
in  the  payment  of  the  debt  which  he  owed  to  the  drawer  and 
to  the  bank. 

1st.  The  Crescentville  property  which  was  charged  to  the 
bank  at  §42,000,  and  which  the  committee  of  directors 
reported  to  be  worthless  when  the  transaction  was  made 
known  to  them. 

2d.  Beaver  Meadow  stock  owned  by  Mr.  Boker,  which  he 
passed  to  the  bank,  without  the  knowledge  of  the  directors, 
at  a  price  higher  than  its  market  value. 

3d.  Bonds  of  the  Philadelphia  and  Sunburv  Railroad 
Company  which,  in  like  manner,  Mr.  Boker  passed  to  the 
bank  at  a  price  higher  than  its  market  value,  without  the 
knowledge  of  the  directors. 
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4tli.  Bonds  of  the  Northern  Central  Railroad  Company, 

same  as  above. 

5th.  Bonds  of  the  Montour  Iron  Company,  same  as  above. 

6th.  Bonds  of  the  North  Pennsylvania  Railroad  Company, 
same  as  above. 

7th.  Bonds  of  the  Alleghany  Mining  Company,  which  also, 
like  the  above  mentioned  bonds,  he  placed,  as  above  stated, 
among  the  assets  of  the  bank,  without  the  knowledge  of  the 
directors,  and  at  a  price  above  the  market  value. 

Sixteenth.  Sums  of  money  received  by  Mr.  Boker  from  a 
box  kept  in  the  first  teller’s  drawer  from  1847  to  1857 
inclusive. 

This  claim  is  subdivided  into  two  parts  : 

1st.  The  sums  of  money  received  since  the  opening  of  the 
account  of  bills  receivable  on  the  15th  of  November,  1851, 
for  interest  on  short  or  demand  loans,  the  average  amount  of 
which  loans,  continually  in  the  drawer,  according  to  the 
evidence,  was  not  less  than  $200,000. 

2d.  The  earning  from  such  loans  prior  to  November  15th, 
1851,  as  well  as  the  earnings  from  the  discount  of  commer- 
cial  paper,  prior  to  that  date,  of  which  no  record  was  kept, 
and  the  second  branch  of  this  item  I  will  consider  as  the  17th 
item  of  claim. 

Eighteenth.  The  value  of  200  shares  of  Girard  Bank  stock 
pledged  with  Mr.  Boker  by  Mr.  George  W.  Richards,  and 
appropriated  to  his  own  use,  the  bank  having  been  compelled 
to  submit  to  a  deduction  equal  to  the  value  of  the  stock  in  an 
action  brought  against  Mr.  Richards  to  recover  the  amount 
of  the  notes  held  by  the  bank,  this  deduction  amounting  to 
$2841  15  with  interest  from  the  date  of  the  verdict  in  the 
case  of  the  Girard  Bank  v.  Richards,  April  2,  1861. 

Nineteenth.  This  claim  is  subdivided  into  three  parts  : 

1st.  The  profits  received  by  Mr.  Boker  from  the  business 
of  Mr.  S.  P.  Wiltbank,  as  compensation  for  bank  discounts, 
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being  one  half  of  the  profits,  averaging  between  $1200  and 
$2500  per  year,  as  testified  by  Mr.  Wiltbank. 

2d.  The  profits  received  by  Mr.  Boker  from  the  business 
of  Tlmrlow  Hughes  &  Co.,  being  $5000  per  year,  from  1852 
until  1856. 

3d.  The  profit  received  by  Mr.  Boker  from  the  business 
of  Marshall  &  Mason,  from  which  business  Mr.  Boker 
received  interest  at  8  per  cent,  per  annum  on  $25,000  which 
he  borrowed  from  the  first  teller's  drawer,  and  deposited  in 
that  firm  as  capital  in  the  name  of  C.  S.  Boker,  Jr.,  who 
was  in  Europe  at  the  time. 

The  twentieth  and  the  last  item  is  founded  on  what  has 
been  erroneously  called  a  deficiency  of  capital,  but  which 
was  actually  a  forced  entry  made  by  Mr.  Boker  at  the  time 
he  opened  the  loan  account  and  for  the  purpose  of  balancing 
that  account,  amounting  to  $55,981  55. 

The  defences  made  are  five  in  number.  There  are  three 
which  come  under  the  technical  definition  of  set-offs:  first 
salary;  second  the  amount  paid  by  the  administrators  to 
Mr.  Drake,  for  improvements  in  the  Crescentville  property  ; 
third  for  stocks  used  at  the  clearing  house  of  Mr.  Boker. 

The  fourth  comes  within  the  technical  definition  of  pa}^- 
ment,  being  alleged  payments  for  account  of  the  bank,  by 
Mr.  Boker;  and  the  fifth,  a  plea  of  tender. 

But,  before  I  go  into  the  investigation  of  the  facts,  allow 

me  to  call  vour  attention  to  what  I  consider  the  rules  of  law 
*/ 

applicable  to  the  case  before  you  ;  and  I  ask  your  particular 
attention  to  these  rules.  For,  if  tfiey  be  sound  law,  and 
such  as  you,  in  your  judgment  as  a  lawyer  can  affirm,  then 
the  difficulties  of  this  case  vanish,  and  your  labors  will 
consist  in  nothing  but|  calculation. 

I  contend,  1st.  That  bank  officers  are  agents  of  the 
corporation,  and  if  they  transcend  or  abuse  their  powers, 
are  as  much  responsible  to  their  principal,  as  the  agents  of 
an  individual  to  him. 
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2nd.  That  an  officer  or  agent  of  a  corporation  who  ac¬ 
cepts  the  appointment  and  enters  on  its  duties,  is  bound  to 
execute  them  with  fidelity,  diligence  and  integrity,  and  is 
forbidden  to  practice  concealment  or  misrepresentation,  or 
to  take  the  funds  of  the  principal  without  authority,  or  for 
his  own  use ;  and  that  no  usage  or  custom  will  sanction 
such  acts. 

3d.  That  an  agent  who  risks  the  property  of  his  principal 
renders  himself  responsible. 

4th.  That  all  profits  made  by  an  agent,  by  using  the 
money  of  his  principal,  belong  to  the  principal,  and  that 
all  losses  in  such  transactions  fall  on  the  agent. 

5th.  That  an  agent  is  bound  to  keep  his  principal  in¬ 
formed  of  all  such  facts  and  circumstances  as  may  be  im¬ 
portant  to  his  interest,  and  is  liable  for  neglects;  and,  that, 
where  he  omits  to  give  notice  of  the  nonpayment  of  com¬ 
mercial  paper,  or  to  cause  endorsed  paper  to  be  protested, 
he  becomes  responsible  for  the  debt. 

6th.  That  an  agent  is  bound  to  keep  regular  accounts 
and  vouchers  of  receipts  and  disbursements,  and  at  all 
proper  times  to  render  an  account  to  his  principal,  without 
any  suppression,  concealment  or  overcharge. 

7th.  That  an  agent  is  bound  to  keep  the  money  of  his 
principal  separate  from  his  own,  and  not  to  mix  it  with  the 
latter,  and  if  he  does  not  keep  it  separate  from  his  own  in 
cases  where  it  is  properly  his  duty,  and  if,  afterwards,  he  is 
unable  to  distinguish  between  one  and  the  other,  the  whole 
will  be  adjudged  to  belong  to  his  principal. 

8th.  That  an  agent  is  strictly  forbidden  to  buy  for  his 
principal  from  himself,  or  to  take  any  position,  or  to  create 
any  relations,  or  to  do  any  act,  which  places  his  own  interest 
in  competition  with,  or  opposite  to,  the  duty  which  he  owes 
to  his  principal. 

9th.  That  no  ratification  by  a  principal  of  the  acts  or 
omissions  of  an  agent  will  avail,  unless  made  with  a  full 
knowledge  of  all  the  facts  and  circumstances  relating 
thereto ;  and,  in  the  present  case,  no  act  or  vote  of  his  co- 
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agenls,  the  directors  could  legally  ratify  the  misaplication 
by  Mr.  Boker,  of  the  moneys  of  the  bank. 

10th.  That  no  omission  of  the  directors  of  a  corporation 
to  examine  into  the  accounts  of  their  officer,  or  even  their 
connivance  or  assent,  will  relieve  the  officer  from  liability 
for  using  its  funds  in  any  unauthorized  manner. 

11th.  That  trustees  are  held  subject  to  the  same  rules  as 
above  stated. 

12th.  That  the  by-laws  of  a  corporation  are  as  binding 
upon  the  officers  of  the  institution  as  any  public  law  of  the 
State. 

I  will  cite  the  following  authorities  in  support  of  these 
rules : 

Story  on  Agency,  §  53.  “  Agency  is  the  administration  of  the  busi¬ 
ness  of  another.”  Ib.  $  16.  “An  aggregate  corporation  being  a  mere 
artificial  being,  cannot  act  except  through  the  instrumentality  of  an 
agent  or  attorney,  either  specially  pointed  out  by  the  act  of  incorpora¬ 
tion,  or  specially  authorized  by  the  corporation  to  act  in  its  behalf.” 

Angell  and  Ames  on  Corporations,  \  303.  “  If  the  agent  of  a  cor¬ 

poration  make  a  contract  beyond  the  limits  of  his  authority,  he  is 
bound,  himself,  in  the  same  manner  as  a  natural  person  would  be.” 

Ib.  $  312.  “The  officer  or  agent  of  a  corporation  is  liable  to  the 
corporation  for  all  damages  occasioned  by  his  violation  of  the  duties 
and  obligations  he  owes  to  his  principal,  whether  it  consists  in  positive 
misconduct,  or  neglect,  or  omissions.” 

Ib.  \  315.  “  Indeed  whether  we  consider  their  mode  of  appointment 
or  of  action,  their  powers,  rights,  and  liabilities,  or  the  liabilities  and 
rights  of  their  constituents,  by  virtue  of  their  acts  or  contracts,  we  can 
perceive  no  difference,  in  principle  or  precedent,  between  the  agents 
of  corporations  and  those  of  natural  persons,  unless  expressly  made  by 
the  act  of  incorporation  or  by-laws.” 

The  Bank  of  Washington  vs.  Barrington  et  al,  2  Penna.  27.  “A 
cashier  of  a  bank,  although  appointed  by  the  directors,  is  the  agent  of 
the  company ;  and  if  he  permits  a  transfer  of  stock  to  be  made  to  the 
bank  to  an  amount  prohibited  by  a  fundamental  article  of  the  charter, 
he  is  answerable  to  the  stockholders  for  any  loss  which  may  accrue  in 
consequence  of  such  transfer ;  notwithstanding  a  resolution  of  the 
board  of  directors  authorizing  it.” 

Harrisburg  Bank  vs.  Tyler.  3  W.  &  S.  373.  “  The  relation  which 
he  (the  cashier)  bore  in  the  transaction  was  that  of  an  agent,  and 
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depends  for  its  extent  on  the  constitution  of  the  bank  and  the  course 
of  its  business.” 

Bank  of  Penna.  vs.  Reed,  1  W.  &  S.,  106.  Rogers,  J.,  says,  “I  am 
not  prepared,  as  a  general  rule,  to  say  that  the  authority  of  a  cashier 
extends  so  far  as  to  authorize  him  to  alter  the  nature  of  the  debt,  or  to 
change  the  relations  of  the  bank  from  a  creditor  to  the  agent  of  its 
debtor.  If  this  can  be  done,  it  is  difficult  to  set  limits  to  their  autho¬ 
rity  ;  and  perhaps  many  of  the  disasters  which  have  lately  befallen 
those  institutions  have  arisen  from  the  assumption  of  power  by  cashiers 
and  presidents.” 

Austin  vs.  Daniels,  4  Denio.  299.  (A  president  and  cashier  of  a 
bank  which  had  no  power  to  deal  in  State  stocks,  purchased  some,  gave 
the  security  of  the  bank  for  the  same,  for  their  individual  engagement ; 
the  money  was  taken  by  the  cashier  from  the  bank  to  purchase  other 
stock  to  pay  for  this  State  stock.) 

76.301.  Beardsley,  J.  “  It  was  done  by  the  assent  of  the  presi¬ 
dent  who  had  the  principal  charge  and  management  of  the  bank  ;  but 
this,  although  it  may  show  that  the  president  was  equally  liable  with 
the  cashier,  can  afford  no  protection  to  the  latter.  The  money  was 
not  received  by  him  for  any  purpose  connected  with  the  proper  busi¬ 
ness  of  the  bank,  but  was  taken  without  the  semblance  of  lawful  autho¬ 
rity  to  be  used  in  the  private  and  individual  business  of  those  parties.” 

“  As  far  as  I  comprehend  the  principle  on  which  this  defence  was 
supposed  to  be  available,  it  must  have  been  that  while  bank  officers 
assumed  or  pretended  to  be  acting  on  behalf  of  and  for  the  benefit  of 
the  institution  of  which  they  were  officers,  they  could  in  no  case  be 
held  responsible  to  the  corporation  for  what  was  done.  But  this  is  a 
point  of  doctrine  to  be  established,  and  which  has  not  yet  been  done. 
Bank  officers  are  but  agents  of  the  corporation,  and  if  they  transcend 
or  abuse  their  powers,  are  as  much  responsible  to  their  principal  as 
are  the  agents  of  an  individual.” 

Dana  vs.  The  Bank  of  U.  S„  5  W.  &  S.  246.  “  The  third  section  of 

the  act  of  incorporation  expressly  directs  that  a  board  of  directors 
shall  be  elected  and  organized  for  the  management  of  the  affairs  of 
the  said  corporation  ;  and  the  president  and  directors,  though  elected 
by  the  stockholders,  are  constituted  the  agents  of  the  corporation,  not 
of  the  stockholders,  and  derive  all  their  authority  from  the  act  or  char¬ 
ter.  Per  Marshall,  0.  J.  on  Bank  of  U.  S.  vs.  Dandridge,  12  Wheat. 
113.  The  management  and  direction  of  the  affairs  of  the  institution 
are  committed  to  them  by  the  express  terms  of  the  act  of  incorpora¬ 
tion.  *  *  *  *  But  still  it  must  be  understood,  that  being  but 
agents,  at  most,  of  the  corporation,  the  directors  cannot  exceed  the 
authority  granted  to  them  by  the  act  of  incorporation,  or,  if  they 
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do,  their  principal  will  not  be  bound  thereby.”  (17  Mass.  29,  30 ;  1 
Greenlf.  81.) 

Story  on  Agency,  \  223.  “  It  will  be  no  excuse  for  an  agent  who 
has  rendered  himself  responsible  by  his  negligence  or  his  deviation 
from  orders,  that  he  has  in  other  transactions  conducted  himself 
so  well  that  his  principal  has  derived  greater  advantages  therein,  from 
his  uncommon  care,  skill  and  diligence.  For  it  is  his  duty,  in  all  cases, 
to  manage  the  business  of  his  principal  to  the  best  advantage  and  to 
his  best  ability.” 

Franklin  Ins.  Co.  vs.  Jenkins,  3  Wend.  134.  “If  any  one  or  more 
of  the  directors  improperly  obtain  and  dispose  of  the  funds  or  property 
of  the  company,  they  are  undoubtedly  responsible,  but  responsible  res¬ 
pectively  as  individuals,  and  not  jointly  as  directors.” 

Barrington  et  al.  vs.  Bank  of  Washington,  14  S.  &  R.,  405.  “  The 

sureties  in  the  official  bond  of  a  cashier  of  a  bank  created  under  the 
Act  of  Assembly  of  1814,  the  condition  of  which  bond  is  “  that  he 
shall  well  and  truly  perform  the  duties  of  cashier  to  the  best  of  his 
abilities,”  not  only  undertake  for  the  fidelity  and  honesty  of  the  princi¬ 
pal,  but  also  that  he  shall  perform  the  office  with  competent  skill  and 
ability;  and  if  he  transcends  the  known  powers  of  a  cashier,  by 
changing  the  securities  of  the  bank  ivithout  their  knowledge,  and  loss 
has  accrued  by  the  abuse  of  his  trust,  the  sureties  are  answerable  for 
the  loss.” 

Story  on  Agency,  §  207.  “It  may  also  be  stated  as  generally  true, 
that  all  profits  which  are  made  by  an  agent  in  the  course  of  the  busi¬ 
ness  of  his  principal  belong  to  the  latter.  Indeed,  this  doctrine  is 
so  firmly  established  upon  principles  of  public  policy,  that  no  agent 
will  be  permitted  to  take  beyond  a  reasonable  compensation  for  his 
services,  or  to  hold  auy  profits  incidentally  obtained  in  the  execution  of 
his  duty,  even  if  it  be  sanctioned  by  usage.  Such  a  usage  has  been  se¬ 
verely  stigmatized  as  a  usage  of  fraud  and  plunder.  Where  the  profits 
are  made  by  a  violation  of  duty,  it  would  be  obviously  unjust  to  allow 
the  agent  to  reap  the  fruits  of  his  own  misconduct ;  and  where  the 
profits  are  made  in  the  ordinary  course  of  the  business  of  the  agency, 
it  must  be  presumed  that  the  parties  intended  that  the  principal  should 
have  the  benefit  thereof.” 

Ib.  \  200.  If  an  agent  should  sell  to  persons  of  doubtful  credit,  or 
actually  insolvent;  in  all  such  cases,  he  would  be  personally  responsible 
for  the  loss  to  his  principal. 

lb.  $  199.  “  It  will  not,  therefore,  as  we  have  seen,  constitute  any 
defence  to  the  agent,  that  he  intended  a  benefit  to  his  employer,  if  he 
acted  in  violation  of  his  duty.” 

Ib.  g  214.  “  If  the  agent  makes  any  profits  in  the  care  of  his  agency, 
by  any  concealed  management,  either  in  buying  or  selling,  or  in  other 


16 


transactions,  on  account  of  his  principal,  the  profits  will  belong  exclu¬ 
sively  to  the  latter.” 

Ib.  I  192.  “  The  primary  obligation  of  an  agent,  whose  authority  is 

limited  by  instructions,  is  to  adhere  faithfully  to  those  instructions,  in 
all  cases  to  which  they  ought  properly  to-be  applied.  If  he  unneces¬ 
sarily  exceeds  his  commission,  or  risks  the  property  of  his  principal,  he 
thereby  renders  himself  responsible  to  his  principal  for  all  losses  and 
damage  which  are  the  natural  consequences  of  his  act.  And  it  will 
constitute  no  defence  for  him,  that  he  intended  the  act  to  be  a  benefit 
to  the  principal.  Indeed,  in  all  such  cases,  the  question  is  not  whether 
the  party  has  acted  from  good  motives,  and  without  fraud,  but  whether 
he  has  done  his  duty,  and  acted  according  to  the  confidence  reposed  in 

him . On  the  other  hand,  if,  by  a  violation  of  his  instructions, 

he  obtains  a  profit  or  advantage,  he  is  not  allowed  to  retain  it,  but  the 
principal  is  entitled  to  the  full  benefit  of  it.  So  an  agent,  by  his  mis¬ 
conduct  must  bear  the  whole  risk  of  failure  and  loss,  and  is  not  entitled 
to  any  indemnity  for  his  unauthorized  act  or  speculation.  The  law 
never  holds  out  a  premium  for  any  violation  of  duty.” 

Hays  v.  Stone,  7  Hill,  p.  135.  “The  question  is  not  whether  the 
agent  acted  from  good  motives  and  without  fraud,  but  whether  he  acted 
in  conformity  with  his  instructions.” 

“  The  law  will  not  permit  an  agent  to  violate  his  instructions  with 
impunity,  or  to  use  the  property  of  his  principal  in  any  manner  from 
his  own  profit.  No  man  should  be  allowed  to  have  an  interest  against 
his  duty.” 

“  If  h^  trades  with  money  or  property  which  he  holds  as  agent,  and 
makes  profit  thereby,  he  must  account  for  it  to  his  principal.” 

Story  on  Agency,  §  217.  “  Wherever  an  agent  violates  his  duties  or 
obligations  to  his  principal,  whether  it  be  by  exceeding  his  authority, 
or  by  positive  misconduct,  or  by  mere  negligence,  or  omission,  in  the 
proper  functions  of  his  agency,  or  in  any  other  manner,  and  any  loss 
or  damage  thereby  falls  on  his  principal,  he  is  responsible  therefor, 
and  bound  to  make  a  full  indemnity. 

lb.  $  200.  So  if  he  should  give  time  for  payment,  after  the  money 
became  due,  or  should  omit  to  use  the  common  diligence  to  collect  it, 
the  loss  would  be  his  own.” 

Ib.  \  £08.  “  So  it  is  the  duly  of  agents  to  keep  their  principals  ap¬ 

prised  of  their  doings,  and  to  give  them  notice  within  a  reasonable  time, 
of  all  such  facts  and  circumstances,  as  may  be  important  to  their  inter¬ 
ests;  and  if  by  neglect  of  the  agent  the  principal  suffers  a  loss,  he  is 
entitled  to  be  indemnified  by  the  agent.” 

Bellmire  vs.  Bank  of  United  States,  4  Wheaton,  405.  A  bank  which 
receives  a  note  for  collection,  and  when  it  is  overdue  places  it  in  the 
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hands  of  a  notary  in  the  usual  course,  is  not  liable  for  the  neglect  of  the 
notary  to  give  notice  to  an  endorser. 

In  note  (a)  to  page  94  of  3  Kent,  there  is  a  collection  of  authorities 
which  differ  as  to  whether  the  bank  or  the  notary  is  the  agent  in  the 
protesting  of  endorsed  notes,  lodged  with  a  bank  for  collection,  but  all 
agree  in  showing  that  the  agent  on  whom  the  duty  rests,  is  liable  for 
neglect  in  not  putting  them  in  due  course  of  collection. 

Devall  vs.  Burbridge,  4  W.  &  S.,  306.  “It  is  an  agent’s  imperative 
duty  to  give  his  principal  timely  notice  of  every  fact  or  circumstance 
which  may  make  it  necessary  for  him  to  take  measures  for  his  security.-’ 

Harvey  vs.  Turner,  4  Rawle,  229.  “  It  is  a  rule  of  law  which  does 

not  admit  of  dispute,  that  an  agent  is  bound  to  keep  his  principal  in¬ 
formed  of  all  material  occurrences  iu  the  agency. 

The  syllabus  of  this  case,  p.  223,  is,  “where  an  agent  sells  the  goods 
of  his  principal  on  credit,  taking  a  note  for  the  price,  gives  notice  of  the 
sale  to  his  principal,  and  credits  him  in  account  with  the  amount  of  it > 
but  omits  to  give  notice  of  the  non  payment  of  the  note  at  maturity, 
the  agent  becomes  responsible  for  the  whole  amount  of  the  debt,  and 
it  is  not  necessary  to  enable  the  principal  to  recover  that  he  should 
prove  he  has  sustained  any  damage.  The  omission  to  give  reasonable 
notice  makes  the  agent  an  insurer  of  the  solvency  of  the  purchaser.” 

Brown  vs.  Arrot,  6  W.  &  S.,  402.  “A  factor  is  liable  for  a  loss 
arising  from  his  neglect  to  keep  his  principal  informed  of  matters  ma. 
terial  to  his  interests.” 

Wingate  vs.  Mechanics’  Bank,  10  Barr,  109.  The  principle  in  Story 
on  Agency,  ?  208,  is  affirmed  that  “  it  is  the  duty  of  agents  to  keep 
their  principals  advised  of  their  doings,  and  to  give  them  notice  in  a 
^reasonable  time  of  all  such  facts  and  circumstances  as  may  be  impor¬ 
tant  to  their  interests.” 

Ib.  110.  *«***“  And  in  the  exercise  of  good  faith  to  his 
principal  the  agent  ought  to  be  held  to  the  giving  of  such  notice, 
whether  the  agent  be  an  individual  or  a  bank;  for  banks  are  subject  to 
the  settled  law  of  contracts,  as  well  as  individuals.” 

“  The  reason  and  nature  of  the  transaction  shows  that  notice  is,  and 
ought  to  be  required.  Because  the  principal,  stimulated  into  greater 
energy  by  his  deeper  stake,  and  the  danger  of  loss,  may  employ  more 
vigorous  measures,  and  a  closer  espionage,  and  thereby  be  successful. 
He  has  at  all  events  a  just  right  to  that  chance.” 

Clark  &  Co.  vs.  Bank  of  Wheeling,  5  H.  324.  “  It  is  an  agent’s 

imperative  duty  to  give  his  principal  timely  notice,  of  every  fact  or 
circumstance  which  may  make  it  necessary  for  him  to  take  measures 
for  his  security.” 

McCulloch  vs.  McKee,  4  H.  289.  “An  agent  haviug  authority  only 
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to  collect  a  debt  has  no  right  to  take  a  note  for  the  amount  of  it,  and 
thus  substitute  himself  as  creditor.” 

Story  on  Agency,  §  203.  “  It  is  the  duty  of  an  agent,  where  the 

business  in  which  he  is  employed  admits  of  it,  or  requires  it,  to  keep 
regular  accounts  of  all  his  transactions  on  behalf  of  his  principal,  not 
only  of  his  payments  and  disbursements  but  also  of  his  receipts,  and 
to  render  such  accounts  to  his  principal  at  all  reasonable  times  without 
any  suppression,  concealment  or  overcharge.” 

lb.  $  332.  “  It  is  ordinarily  the  duty  of  agents  to  keep  regular 

accounts  and  vouchers  of  the  business  in  the  course  of  their  agency; 
and  if  this  duty  is  not  faithfully  performed  the  omission  will  always  be 
construed  unfavorably  to  the  rights  of  the  agent,  and  care  will  be  taken 
that  the  principal  shall  not  suffer  thereby.” 

Ib.  g  208.  “  In  regard  to  agents  receiving  money  for  their  principals 
it  seems  (as  has  already  been  suggested)  a  clear  duty,  if  they  deposit 
the  money  in  the  hands  of  bankers  to  deposit  it  in  the  name  of  their 
principals,  and  not  in  their  own  names,  and  if  they  adopt  the  latter 
course,  alid  the  bankers  should  become  insol  vent,  the  agent  would  become 
personally  responsible  for  the  loss.” 

Ib.  |  200.  “  If  an  agent  should  improperly,  and  contrary  to  his 

known  duty  or  the  habits  of  business,  deposit  the  money  of  his  principal 
in  his  own  name,  and  on  his  own  account,  with  a  banker  whoshould  fail, 
the  agent  would  be  responsible  to  his  principal  for  the  money  lost  by  the 
failure.” 

Ib.  §  333.  “  So  if  an  agent  should  grossly  misconduct  himself  in 

other  respects  in  the  course  of  his  agency  ;  as  if  he  should  violate  his 
instructions  or  if  he  should  act  injuriously  to  his  principal  without  any 
authority,  or  if  he  should  wilfully  confound  his  own  property  with  that 
of  his  principal;  in  these  and  the  like  cases  he  might  forfeit  his  whole 
title  to  compensation  if  the  circumstances  were  aggravated,  or  at 
all  events  he  would  be  made  to  bear  all  the  losses  sustained  by  such 
misconduct.  lie  would  also  be  held  to  account  to  his  principal,  and 
every  doubtful  circumstance  would  be  construed  unfavorably  to  his 
rights  and  interests. 

Ib.  I  205.  “  So  it  is  in  many  cases  the  duty  of  an  agent  to  keep  the 
property  of  his  principal  separate  from  his  own,  and  not  to  mix  it  with 
the  latter;  and  if  he  does  not  keep  it  separate  from  his  own,  in  cases 
where  it  is  properly  his  duty,  and  if  afterwards  he  is  unable  to  distin¬ 
guish  between  the  one  and  the  other,  the  whole  will,  as  a  sort  of  penalty 
for  his  negligence,  be  adjudged  to  belong  to  his  principal.” 

It.  K,  Co.  vs.  Coleman,  24  Barbour,  300.  “  The  duty  of  a  treasurer 
is  to  keep  the  money  of  his  principal  distinct  from  his  own,  (unless  a 
special  agreement  be  made  otherwise,)  and  to  be  ready  at  all  times  to 
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pay  over  what  balance  l:e  owes  to  his  principal,  and  to  pay  the  balance 
on  demand.” 

Hays  vs.  Stone,  7  Hill,  135.  “If  he  deposits  the  money  of  his 
principal  in  his  own  name  with  a  banker  who  becomes  insolvent,  the 
agent  must  bear  the  loss.” 

7  lb,  130.  “  It  is  said  that  the  defendants  did  no  injury  to  the 

plaintiff,  by  using  his  money  for  tlieir  own  purpose  as  they  sent  to  him 
what  was  regarded  at  the  time  as  a  good  bill  of  exchange  to  pay  for  it. 
The  bill  it  is  urged  was  purchased  bona  fide  of  a  house  in  good  credit, 
and  it  could  make  no  difference  to  the  plaintiff  that  it  was  paid  for  by 
a  note,  and  not  with  his  money.  But  the  ansiuer  to  this  is,  that  what 
the  agents  did  was  a  violation  of  orders,  and  consequently  a  breach  of 
duty.  They  converted  his  money  to  their  own  use  without  authority, 
and  he  now  calls  on  them  for  it.  In  such  a  case  it  is  not  material  to 
inquire  whether  anything  was  lost  by  what  the  agent  did  in  regard  to 
another  matter,  or  whether  he  acted  in  good  faith.  He  cannot  raise 
these  questions  in  answer  to  a  claim  upon  him,  founded  on  a  violation 
of  orders.  Evefy  excess  of  authority  is  at  the  hazard  of  the  agent.  He 
is  entitled  to  his  stipulated  compensation,  but  to  nothing  more.  The 
law  is  justly  jealous  of  every  effort  to  make  an  additional  profit  to 
himself  in  transacting  the  business  of  his  employer.” 

“  Agents  are  objects  of  an  honorable  confidence  which  should  never 
be  violated.” 

Angell  and  Ames  on  Corporations,  $  298.  “The  president  of  a 
bank  as  such  cannot  make  any  agreement  binding  upon  the  corporation 
unless  it  is  shown  to  be  within  the  scope  of  his  authority.” 

•  Story  on  Agency,  \  210.  “  There  is  another  rule  of  general  applica¬ 

tion,  and  that  is,  that  in  matters  touching  the  agency,  agents  cannot 
act  so  as  to  bind  their  principals,  where  they  have  an  adverse  interest 
in  themselves.” 

“  This  rule  is  founded  upon  the  plain  and  obvious  consideration,  that 
the  principal  bargains,  in  the  employment,  for  the  exercise  of  the  dis¬ 
interested  skill,  diligence  and  zeal  of  the  agent,  for  his  own  exclusive 
benefit.”  *  *  *  *  *  “It  is  a  confidence  necessarily  reposed  in 
the  agent,  that  he  will  act  with  a  sole  regard  to  the  interests  of  his 
principal,  as  far  as  he  lawfully  may ;  and,  even  if  impartiality  could 
possibly  be  presumed  on  the  part  of  an  agent,  wlierd  his  own  interests 
are  concerned,  that  is  not  what  the  ^principal  bargains  for;  and,  in 
iany  cases,  it  is  the  very  last  thing  whichhvouhhau vance  his  interests.” 

*  *  *  «  jq  may  ]3e  correctly  said,  with  reference  to  Christian 

morals,  that  no  man  can  faithfully  serve  two  masters  whose  interests 
are  in  conflict.  If  then  the  seller  were  permitted,  as  the  agent  of 
another,  to  become  the  purchaser,  his  duty  to  his  principal,  and  his 
own  interest,  would  stand  in  direct  opposition  to  each  other ;  and 
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thus  a  temptation,  perhaps  in  many  cases  too  strong  for  resistance  by 
men  of  flexible  morals,  or  hackneyed  in  the  common  devices  of  worldly 
business,  would  be  held  out,  which  would  betray  them  into  gross  mis¬ 
conduct,  and  even  crime.  It  is  to  interpose  a  preventive  check  against 
such  temptations  and  seductions,  that  a  positive  prohibition  has  been 
found  to  be  the  soundest  policy,  encouraged  by  the  purest  precepts  of 
Christianity.  This  doctrine  is  well  settled  at  law  ;  but  it  is  acted  upon 
in  courts  of  equity  to  a  much  larger  extent,  not  only  in  cases  of  per¬ 
sons  confidentially  entrusted  with  the  management  of  the  property  of 
others  ;  but  in  cases  of  other  relations  of  a  confidential  nature,  involv¬ 
ing  the  rights  and  interests  of  the  employer.  And  it  is  by  no  means 
necessary,  in  cases  of  this  sort,  that  the  agent  should  have  made  any 
advantage  by  the  bargain.  Whether  he  has  so  or  not,  the  bargain  is 
equally  without  any  obligation  to  bind  the  principal.” 

Ib.  $  211.  “An  agent  employed  to  sell  cannot  himself  become  a 
purchaser,  and  an  agent  employed  to  buy  cannot  himself  be  the  seller. 
So  an  agent  employed  to  purchase  cannot  purchase  for  himself.” 
*****“  So  an  agent  employed  to  settle  a  debt  cannot  pur¬ 
chase  it  on  his  own  account.”  *  *  *  * 

“  Indeed  it  may  be  laid  down  as  a  general  principle,  that,  in  all 
cases,  where  a  person  is  either  actually  or  constructively  an  agent  for 
other  persons,  all  profits  and  advantages  made  by  him  in  the  business, 
beyond  his  ordinary  compensation,  are  to  be  for  the  benefit  of  his 
employers.” 

McGhee  vs.  Lindsay,  6  Ala.  “An  agent  acting  as  such,  cannot 
take  upon  himself  at  the  same  time,  an  incompatible  duty.  He  cannot 
have  an  adverse  interest  or  employment.  He  cannot  be  both  buyer 
and  seller,  for  this  would  expose  his  fiduciary  trust  to  abuse  and 
fraud.” 

Meeker  vs.  York,  13  La.  An.  13.  “The  utmost  good  faith  is  ex¬ 
acted  in  all  dealings  of  an  agent  touching  the  interest  of  his  principal. 
He  cannot  speculate  upon  his  principal’s  property,  nor  take  a  position 
where  his  own  interest  must  necessarily  come  in  competition  with  that 
of  his  principal.” 

Hill  vs.  Frazier,  10  H.  320.  “A  treasurer  of  a  corporation  cannot 
maintain  a  suit  against  the  company  on  a  claim  against  it,  which  he 
has  purchased.  A  confidential  agent  cannot  create  relations  which 
place  him  in  hostility  to  his  principal.  Such  a  purchase  of  a  debt  was 
an  extinguishment  of  it  against  the  corporation.” 

Ib.  324.  “  It  is  a  universal  rule  that  one  to  whom  the  management 
of  any  business  is  confided  cannot  create  other  relations  which  will  put 
him  in  an  attitude  of  hostility  to  his  principal.”  *  *  *  *  “  Qne 
who  is  charged  with  the  duty  of  paying  debts  cannot  make  a  specula¬ 
tion  by  buying  for  his  own  use,  whether  he  does  it  with  his  own  money 
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or  not.  That  the  officers  of  a  corporation  are  held  to  the  same  rules 
of  good  faith  which  govern  other  agents  is  proved  by  the  Turnpike  vs. 
Watson,  (1  E.  330,)  and  Kimmell  vs.  Greeting,  decided  at  the  present 
term.” 

Brown  vs.  Arrott,  6  W.  &  S.,  418.  This  case  establishes  the  same 
principle  as  just  cited  from  Story.  “It  is  well  settled  that  no  practice 
shall  be  sanctioned,  or  in  any  way  encouraged,  in  an  agent,  that  tends 
to  place  his  own  interest  in  direct  opposition  to  the  duty  which  he 
owes  to  his  principal,  because  the  temptation,  perhaps,  in  many  cases 
would  be  too  strong  for  resistance  by  men  of  flexible  morals,  and 
might  ultimately  lead  to  gross  misconduct  if  not  crime.  The  prohibi¬ 
tion  in  this  respect  is  positive,  and  has  been  found  not  only  to  be  a 
salutary  check  against  temptation  and  the  practice  of  fraud,  but  to 
accord  with  sound  policy  and  the  general  principle  of  Christianity.” 

Story  on  Agency,  l  239.  “  Where  the  principal,  upon  a  full  know¬ 
ledge  of  all  the  circumstances  of  the  case,  deliberately  ratifies  the  acts( 
doings,  or  omissions  of  his  agent,  he  will  be  bound  thereby  as  fully,  to 
all  intents  and  purposes,  as  if  he  had  originally  given  him  direct  autho¬ 
rity  in  the  premises,  to  the  extent  which  such  acts,  doings  or  omissions 
reach.” 

lb.  \  243.  “  If  an  agent  has,  by  a  deviation  from  his  orders,  or  by 

any  other  misconduct  or  omission  of  duty,  become  responsible  for  dam¬ 
ages,  he  will  be  discharged  therefrom  by  the  ratification  of  his  acts  or 
omissions,  by  the  principal,  if  made  with  a  full  knowledge  of  all  the 
facts  and  circumstances.  This  latter  is  a  most  important  qualifica¬ 
tion  of  the  doctrine,  and  indispensable  to  its  legal,  as  well  as  its  equit¬ 
able,  operation.  For,  if  the  ratification  by  tire  principal  be  without 
such  knowledge,  it  will  not  be  obligatory  upon  him,  whether  his  want 
of  knowledge  arise  from  the  designed,  or  the  undesigned,  concealment, 
or  misrepresentation  of  the  agent,  or  from  his  mere  innocent  inadver¬ 
tence.” 

Note  1  to  2  Kent  615.  “  A  ratification  of  the  act  of  the  agent,  in 
ignorance  of  his  misconduct  will  not,  as  to  the  agent,  be  binding  upon 
the  principal. — Hayses.  Stone,  7  Hills,  N.  Y.,  132  ;  Owens  vs.  Ilill,  9 
Peters,  608;  Peters  on  Agency,  Dunlap  Ed.,  171. 

In  Bird  vs.  Brown,  19  Eng.  Law  Journal,  1850 ;  S.  0.  Jurist  for 
1850,  134,  Pollock,  O.  J.,  said  :  “  The  act  of  ratification  must  take 
place  at  a  time,  and  under  circumstances,  when  the  ratifying  party 
might  himself  have  lawfully  done  the  act  ratified.” 

Ib.  616.  Leavis  vs.  Dille,  17  Miss.,  64.  “  Where  the  agent  disobeys 
his  principal’s  orders,  it  is  held  that,  as  between  them,  a  failure  to  notify 
the  agent  of  the  principal’s  dissent  is  no  ratification.” 

Owings  vs.  Ilill,  9  Peters,  629,  Judge  Story  :  “  No  doctrine  is  better 
settled  both  upon  principle  and  authority,  than  this  ;  that  the  ratifica- 


tion  of  an  act  of  an  agent,  previously  unauthorized,  must,  in  order  to 
bind  the  principal,  be  with  a  full  knowledge  of  all  the  material  facts. 
If  the  material  facts  be  either  suppressed  or  unknown,  the  ratification 
is  treated  as  invalid,  because  founded  in  mistake  or  fraud.” 

Copeland  vs.  Merchants  Insurance  Company,  6  Pick,  198.  “If  a 
principal  assents  while  ignorant  of  the  facts,  he  may  disaffirm  when  in¬ 
formed  of  them.” 

Powell  vs.  Henry,  27  Ala.,  612,  and  Kent  vs.  Hiatt,  2  Carter,  (Ind.) 
322.  “  The  delivery  of  an  account  to  an  agent  to  collect,  confers  no' 

authority  to  settle  it  in  any  other  mode ;  and  if  the  agent  exceeds  his 
authority,  the  principal'  does  not  ratify  his  act  by  neglecting  to  give 
notice  that  he  repudiates  it.” 

Hays  vs.  Stone,  7  Hill,  132,  Beardsley,  J.  “An  act  wholly  unau¬ 
thorized  at  the  time,  may,  unquestionably,  be  adopted  so  as  to  bind 
the  party,  for  whom  it  was  assumed  to  be  done  ;  and  this,  as  to  such 
party,  would,  for  every  purpose,  be  equivalent  to  its  original  authoriza¬ 
tion.  In  this  manner  an  agent  may  be  absolved  by  his  principal  from 
the  consequences  of  his  own  misconduct.  But  ratification  is  an  act 
ivith  knowledge  and  must  be  unequivocal  in  its  character.  Nothing 
like  this  appears  in  the  present  case  ;  and  no  act  of  the  principal,  in 
iguorance  of  the  misconduct  of  his  agent  can,  as  to  the  latter,  amount 
to  a  ratification,  Or  relieve  him  from  the  responsibility  he  has  thus 
incurred.” 

Minor,  et  ah,  vs.  The  Mechanics  Bank  of  Alexandria,  1  Peters,  71, 
Story,  J.  :  “  Upon  deliberate  consideration  we  are  of  opinion  that  the 
pleas  on  which  these  issues  are  founded  are  substantially  bad.  They 
set  up  a  defence  for  the  cashier,  that  his  omission  ‘  well  and  truly  to 
perform  the  duties  of  cashier,’  was,  by  the  wrong,  connivance,  and  per¬ 
mission  of  the  Board  of  Directors.  The  question  then,  comes  to  this  ; 
whether  any  act  or  vote  of  the  Board  of  Directors,  in  violation  of  their 
own  duties,  and  in  fraud  of  the  rights  and  interest  of  the  stockholders 
of  the  bank,  could  amount  to  a  justification  of  the  cashier,  who  was  a 
particeps  criminis. 

“  We  are  of  opinion  that  it  could  not.  However  broad  and  general 
the  powers  of  the  direction  may  be,  for  the  government  and  manage¬ 
ment  of  the  concerns  of  the  bank,  by  the  general  language  of  the 
charter  and  by-laws,  those  powers  are  not  unlimited,  but  must  receive  a 
rational  exposition.  It  cannot  be  pretended  that  the  board  could,  by  a 
vote,  authorize  the  cashier  to  plunder  the  funds  of  the  bank,  or  to  cheat 
the  stockholders  of  their  interest  therein.  No  vote  could  authorize  the 
directors  to  divide  among  themselves  the  capital  stock,  or  justify  the 
officers  of  the  bank  in  an  avowed  embezzlement  of  its  funds. 

“  The  cases  put  are  strong,  but  they  demonstrate  the  principle  only  in 
a  more  forcible  manner.  Every  act  of  fraud — every  known  departure 


from  duty  by  the  board,  in  connivance  with  the  cashier,  for  the  plain  pur¬ 
pose  of  sacrificing  the  interest  of  the  stockholders,  though  less  reprehen¬ 
sible  in  morals,  or  less  pernicious  in  its  effects  than  the  cases  supposed, 
would  still  be  an  excess  of  power  from  its  illegality,  and,  as  much  void  as 
an  authority  to  protect  the  cashier  in  his  wrongful  compliance.  Now, 
the  very  form  of  these  pleas  sets  up  the  wrong  and  connivance  of  the 
board  as  justification ;  and  such  wrong  aud  connivance  cannot  for  a 
moment  be  admitted  as  an  excuse  for  the  misapplication  of  the  funds 
of  the  bank  by  the  cashier.” 

Angell  &  Ames,?  324.  “Where  it  is  assigned  as  a  breach  of  a 
cashier’s  bond  that  the  cashier  had  received  money  for  which  he  had 
not  accounted,  evidence  that  he  had  the  character  of  an  honest,  careful 
and  vigilant  officer,  and  that  similar  losses  by  bank  officers  are  frequent 
and  that  the  directors  have  expressed  their  belief  that  the  loss  in  ques¬ 
tion  was  caused  by  accidental  overpayments,  and  that  after  the  loss 
they  continued  to  employ  him,  is  not  sufficient  to  sustain  a  rejoinder 
averring  that  the  loss  was  by  accidental  overpayments.  It  would  seem 
that  such  a  rejoinder,  if  proved  would  be  insufficient.” 

Ib.  ?  319.  “  Indeed,  no  act  or  vote  of  the  directors  of  a  bank,  con¬ 

trary  to  their  duties,  and  in  fraud  of  stockholders’  rights  and  interests, 
will  excuse  the  cashier  or  his  sureties  from  a  violation  of  the  stipula¬ 
tion  in  his  bond,  well  and  truly  to  execute  the  duties  of  his  office.” — 
Minor  vs.  Mechanics’  Bank,  1  Peters,  169. 

Ib.  ?  321.  “  The  culpable  neglect  of  the  directors  and  agents  of  a 
bank  to  make  frequent  examinations  of  the  affairs  of  the  bank,  to  count 
the  money,  and  generally  to  watch  over  its  concerns  according  to  the 
direction  of  the  by-laws,  is  no  defence  to  the  sureties  in  a  suit  on  an 
official  bond.  The  negligence  of  one  agent,  or  set  of  agents,  cannot 
deprive  the  corporation  of  its  remedy  for  the  default  of  another  agent.” 

Angell  and  Ames  on  Corporations,  ?  314.  “  The  officers  and  agents 

of  a  corporation  are  liable  for  losses  and  defalcations  occasioned  by 
their  neglects,  as  well  as  by  their  positive  misconduct,  nor  does  the  as¬ 
sent  of  the  president  of  a  bank,  who  was  its  financial  officer,  protect 
the  cashier  from  liability  for  using  its  funds  in  dealing  in  State  stocks, 
or  other  unauthorized  business.” 

“  The  directors  of  an  incorporated  company  must  take  the  same  care 
and  use  the  same  diligence  as  factors  or  agents.  They  are  answerable 
not  only  for  their  own  fraud  and  gross  negligence,  but  as  they  are  usu¬ 
ally  interested  in  the  stock,  and  act  in  relation  to  a  bailment  of  the 
corporate  funds  to  them,  beneficial  to  both  parties,  they  must  answer 
for  “  ordinary  neglect,”  or  the  omission  of  that  care  which  every  man 
of  ordinary  prudence  takes  of  his  own  concerns.  Upon  these  princi¬ 
ples,  it  is  evident  that  in  the  appointment  of  officers  and  agents  for 
the  company,  as  a  secretary,  they  do  not  become  sureties  for  their 
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fidelity  and  good  behavior.  If  they  select  persons  to  fill  subordinate 
situations  who  are  known  to  them  to  be  unworthy  of  trust,  or  of  noto¬ 
riously  bad  character,  and  a  loss  by  fraud  or  embezzlement  ensues,  a 
personal  liability  rests  upon  them.  But  if  this  be  not  the  case,  they 
have  a  right  to  repose  confidence  in  their  secretary  in  everything  within 
the  scope  of  their  duties.” 

If,  the  president  of  a  bank  is  to  be  treated  as  a  trustee,  then  the 
rules  of  law  operating  upon  him  in  that  fiduciary  character,  are  equally 
if  not  more  stringent,  than  the  rules  of  law  operating  upon  agents. 
Story’s  Eq.  Jurisprudence,  \\  222,  321,  323,  4G5,  4G6,  a. 

Ib.  |  324.  “  In  a  suit  against  an  officer  of  a  corporation  or  his  offi¬ 

cial  bond,  the  by-laws  of  the  corporation  are  evidence  against  him,  to 
show  that  he  knew  what  his  duties  were,  as  prescribed  by  the  by-laws.” 

Jb.  \  325.  “  When  a  corporation  is  duly  erected,  the  law  tacitly  an¬ 

nexes  to  it  the  power  of  making  by-laws  or  private  statutes  for  its 
government  and  support.  This  power  is  included  in  the  very  act  of 
incorporation;  for,  as  is  quaintly  observed  by  Blackstone,  ‘  As  natural 
reason  is  given  to  the  natural  body  for  the  governing  of  it,  so,  by-laws 
or  statutes  are  a  sort  of  political  reason  to  govern  the  body  politic.’ 
Though  the  power  to  make  by-laws  is  unquestionably  an  incident  1 
to  the  very  existence  of  a  corporation,  it  is  rarely  left  to  implication, 
but  is  usually  conferred  by  the  express  terms  of  the  charter.  And 
where  the  charter  enables  a  company  to  make  by-laws  in  certain  cases 
and  for  certain  purposes,  its  power  of  legislation  is  limited  to  the  cases 
and  objects  specified,  all  others  being  excluded  by  implication.  But 
when  so  made,  they  are  equally  as  binding  on  all  their  members,  and 
others  acquainted  with  their  mode  of  doing  business,  as  any  public 
law  of  the  State.” 

There  are  four  sources,  from  which  we  may  derive 
satisfying  authority  to  fix  these'  duties  and  liabilities  of 
bank  officers :  first,  the  general  rules  of  law  and  equity 
upon  the  subject;  second,  resolutions  of  the  board  of  direc¬ 
tors  ;  third,  by-laws  of  the  corporation,  and  fourth,  the 
general  banking  laws  of  the  State. 

The  first  I  have  already  submitted  to  you.  In  reference 
to  the  second,  we  find,  that  on  the  tenth  of  August,  1846, 
the  Girard  Bank  resumed  its  business,  and  on  that  day  elected 
Mr.  Bolter  its  president,  and  passed  the  following  resolu¬ 
tions :  “Resolved,  that  no  discounts  shall  be  made  by  this 
bank  unless  at  the  regular  meetings  of  the  board.”  That 
resolution  has  never  been  altered  or  supplied.  You  will  find 
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it  in  the  report  of  Mr.  Burke,  professional  accountant  of  the 
defendants,  vol.  2,  page  776. 

In  the  third  place,  I  refer  you  to  some  provisions  of  the 
by-laws  of  the  Girard  Bank,  adopted  in  1832,  and  remain¬ 
ing  in  force  until  1860  : 

Article  III.  “  All  bills  and  notes  offered  for  discount  shall  be  deliv¬ 
ered  into  bank  on  Saturday  and  Wednesday  in  each  week,  and  shall  be 
laid  before  the  board  of  directors  on  Monday  and  Thursday  at  ten 
o’clock  in  the  morning- — together  with  a  statement  of  the  situation  and 
funds  of  the  bank,  the  credit  books  of  notes  and  bills  discounted,  and 
all  such  other  books  as  the  board  may  require.” 

Article  IY.  “  The  rate  of  discount  shall  not  exceed  one-half  of  one 
per  centum  for  thirty  days  ;  and  the  discounts  shall  ordinarily  be  made 
upon  personal  security,  with  at  least  two  responsible  names,  the  firm 
of  a  house  being  considered  as  one  name  only ;  but  in  special  cases 
they  may  be  made  upon  other  security,  and  may  at  any  time  be  made 
upon  the  note  of  an  individual,  accompanied  with  a  certificate  and 
transfer  of  such  an  amount  of  the  stock  of  this  or  any  other  corpora¬ 
tion,  or  of  the  public  stocks  of  the  United  States,  or  of  an  individual 
State,  as  shall  be  accepted  and  approved  as  sufficient  security  by  the 
board  of  directors,  or  by  the  president  and  such  committee  as  shall  be 
invested  by  the  board  with  the  power  of  making  discounts — which  se¬ 
curity  shall  be  taken  under  an  agreement  that  in  case  of  non-payment 
of  the  note  at  maturity,’ the  stock  may  be  sold  by  the  bank  without 
notice  to  the  drawer. 

“No  loan  of  money  shall  be  granted  on  paper  where  the  name  of  the 
Cashier  or  Clerk,  or  a  Porter  in  the  Bank  shall  appear  as  drawer 
or  endorser.  The  Board  shall  confine  itself  to  discounting  business 
paper— therefore,  no  note  bearing  on  its  face  the  evidence  of  accommo¬ 
dation  paper'  shall  be  discounted. 

“  Article  Y.  Every  discounted  note  or  bill  that  shall  remain  unpaid  on 
shutting  of  the  bank  on  the  last  day  of  grace  (or  if  the  last  day  of  grace 
should  be  on  Sunday,  or  on  a  day  when  the  bank  should  not  be  open 
for  ordinary  business,  then  on  the  second  day  of  grace)  shall  be  forth¬ 
with  delivered  to  the  Notary  for  protest,  whose  duty  it  shall  be  to  give 
proper  notice  thereof,  forthwith,  to  the  endorser  or  endorsers,  and  to 
protest  the  said  note  or  bill,  and  to  make  a  record  or  memorandum  of 
the  time,  manner,  or  circumstances  of  doing  the  same,  and  make  report 
to  the  President  or  Cashier,  who  shall  cause  the  same  to  be  noted  in  a 
book  to  be  kept  in  the  bank  for  that  purpose.  And  while  such  note  or 
bill  remains  unpaid,  no  discount  or  accommodation  shall  be  granted  to 
any  drawer,  endorser,  or  acceptor  of  the  same. 

“  Article  YI.  On  every  discount  day  the  name  of  every  person  who 
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shall  hare  overdrawn  or  attempted  to  overdraw,  on  the  bank  since  the 
last  discount  day,  shall  be  reported  to  the  Board  ;  and  no  person  while 
he  remains  an  overdrawer  shall  have  any  bill  or  note  discounted  ;  and 
in  no  instance  will  the  bank  give  a  release  or  discharge  to  any  debtor, 
where  the  debt  arises  from  an  overdraft;  and  any  Clerk  who  shall 
knowingly  suffer  an  overdraft  to  be  made  on  the  bank,  or,  who,  after 
having  discovered  an  overdraft  to  have  been  made,  and  shall  not  imme¬ 
diately  communicate  the  same  to  the  President  and  Cashier,  shall  be 
dismissed  (rom  the  service  of  the  bank  ;  and  all  deficiencies  in  the  cash 
of  the  bank,  shall  be  chargeable  to  the  person  with  whom  they  occur. 

“Article  VII.  Every  person  who  opens  an  account,  and  transacts 
business  with  this  bank,  shall  subscribe  his  name  in  a  book,  to  be  called 
the  book  of  signatures,  to  be  kept  in  the  bank  for  that  purpose. 

“  Article  VIII.  Without  the  special  authority  of  the  Board,  no 
Director,  except  the  President,  shall  be  permitted  to  inspect  the  run¬ 
ning  or  cash  account  of  any  person  with  the  bank,  nor  be  permitted  to 
inspect  the  deposit  books  of  notes  or  bills  placed  for  collection  by  indi¬ 
viduals. 

“Article  XVIII.  The  President  shall  retain  and  exercise  all  the 
rights  and  privileges  which  belong  to  any  director.  He  shall  be 
ex-officio,  a  member  of  every  committee,  except  in  special  cases  where 
it  shall  be  ordered  otherwise  by  the  Board.  He  shall  preside,  and 
keep  order,  at  all  meetings  of  the  Board.  It  shall  be  his  duty  to  take 
into  his  custody  at  the  bank,  the  plates,  paper-moulds,  and  bank-paper, 
and  the  seal  of  the  corporation  ;  superintend  and  direct  the  printing  of 
all  bills  or  notes  ordered  by  the  Directors  to  be  printed ;  and  keep  a 
regular  account  of  the  bank-paper  in  his  custody,  and  the  quantity 
ordered  from  time  to  time  for  impression,  which  account  shall  be 
checked  by  examination  of  the  committee  on  the  state  of  the  bank.  It 
shall  also  be  his  duty  to  exercise  a  supervision  over  all  the  concerns  of 
the  corporation ;  to  superintend  the  official  conduct  and  duties  of  all 
persons  employed  in  the  bank ;  to  sign  all  bills  and  notes  which  shall 
be  issued  by  the  bank ;  to  cause  the  seal  to  be  affixed  to  all  such  instru¬ 
ments  and  documents  as  the  Directors  shall  order;  and  to  call  special 
meetings  of  the  Directors,  whenever  in  his  opinion  the  interests  of  the 
bank  may  require  it. 

“ Article  XXII.  In  speaking  of  the  order  of  business,  says:  All 
notes  or  bills  offered  for  discount  shall  then  be  considered  by  the  Board 
and  decided  on.” 

In  the  fourth  place,  I  refer  to  some  provisions  of  the  gen¬ 
eral  banking  law,  which  took  effect  on  the  Girard  Bank  in 
March,  1856. 

Section  10,  Art.  1,  Act  of  1850,  that  “  the  affairs  of  every  such  bank 
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shall  be  conducted  by  thirteen  directors;”  Article  10,  a  majority  shall 
form  a  quorum  “for  the  transaction  of  any  business,  but  ordinary  dis¬ 
counts  may  be  made  by  the  President  and  four  other  directors;  ’  Article 
10,  requires  the  President  to  give  security;  Article  11,  “the  rate  of 
discount  shall  not  exceed  one  half  of  one  per  centum  for  thirty  days;” 
Section  23,  “  no  director  shall  appear  as  drawer  or  endorser  at  any  one 
time  for  a  greater  amount  than  three  per  cent,  of  the  capital  stock  paid 
in  Sections  11,  12,  and  13,  relate  to  annual  returns  of  assets  to  the 
Auditor  General;  Section  15,  prescribes  the  official  oath  of  the  Presi¬ 
dent  and  Directors,  “  to  observe  faithfully  and  honestly  the  provisions 
of  this  act,”  and  not  “knowingly  violate,  or  sanction,  or  willingly  per¬ 
mit  any  of  the  provisions  of  this  act  to  be  violated,  and  that  should  any 
such  violation  take  place,  without  their  concurrence,  known  to  them, 
that  they  will  immediately  communicate  the  facts  to  the  Auditor  Gene¬ 
ral  of  the  Commonwealth;  the  said  oath  or  affirmation  so  to  be  taken, 
shall  be  subscribed  and  immediately  delivered  to  the  Auditor  General, 
to  be  filed  in  his  office;”  Section  17,  provides  for  the  indictment  and 
punishment  of  wilful  violations  of  the  act ;  Section  20,  provides  for  the 
punishment  of  any  President,  Director,  Cashier,  or  other  officer,  or 
(  Clerk,  of  such  bank  who  shall  fraudulently  “  appropriate  to  his  own  use, 
or  to  the  use  of  any  other  person  or  persons,  any  money  or  property 
belonging  to  said  institution,  or  left  with  the  same  as  a  special  deposit, 
or  otherwise.” 

The  banking  law  of  1824  contains  the  same  provisions  as 
the  1st  and  10th  articles  of  the  10th  section  of  the  act  of 
1850. 

We  have  an  issue  tendered  to  us  by  the  defence,  which, 
however  unwillingly,  I  am  compelled  to  meet,  and  which, 
perhaps,  I  would  not  pay  as  much  attention  to  as  I  shall,  but 
that  it  serves  to  introduce  as  well  as  prove,  the  first  item 
of  the  claim.  Evidence  was  offered  on  behalf  of  the  de¬ 
fendants,  (and  I  shall  hereafter  call  the  administrators  de¬ 
fendants,  and  the  bank  plaintiff,  for  the  reason  that  the  word 
claim  is  a  word  used  in  another  jurisdiction  altogether  differ¬ 
ent,  and  the  word  accountants  is  rather  used  in  the  sense  in 
which  parties  come  before  an  auditor,  contesting  items  in  ac¬ 
count).  Evidence  was  offered  on  behalf  of  the  defendants,  to 
prove  that  Mr.  Boker,  at  the  time  he  entered  the  Girard  Bank 
was  worth  $300,000  in  real  and  personal  estate  ;  that  his 
income  was  large,  and  that,  at  the  time  of  his  death,  as  ap- 
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pears,  by  inventory  of  his  estate,  that  he  died  possessed  of 
no  more  estate  than  he  held  at  the  time  he  entered  the  bank. 
This  kind  of  evidence  is  in  point  of  law  no  answer  to  a 
demand  proved  by  sufficient  evidence  ;  but  its  influence  would 
be,  perhaps,  to  cast  a  cloud  upon  the  claim  made  by  the 
bank,  and  cause  you,  at  least,  to  wonder  how  it  could  be  that 
he  could  have  realized  the  large  profits  that  we  lay  at  his 
door,  and  yet  die  with  no  more  estate  than  he  possessed 
when  he  entered  the  bank. 

It  is,  therefore,  because  we  cannot  well  avoid  this  issue, 
and  because  it  has  been  introduced,  and  with  some  parade, 
on  the  part  of  the  defendants,  that  I  now  proceed  to  investi¬ 
gate  it. 

Mr.  Joseph  Boker  was  called,  (see  his  evidence,  volume  2, 
on  pages  81  and  91,)  for  the  purpose  of  showing,  as  he  said 
and  believed,  no  doubt,  that  Mr.  Boker,  at  the  time  he  en¬ 
tered  the  bank,  was  worth  8300,000.  To  follow  this  evidence, 
and  to  show  the  affluence  of  Mr.  Boker,  Mr.  Oakford,  the 
book-keeper  of  the  bank  was  examined,  at  volume  1,  page 
243,  to  show  the  annual  balances  to  the  credit  of  Mr.  Boker 
on  his  private  account,  and  he  stated  a  series  of  large  and 
brilliant  balances  to  the  credit  of  Mr.  Boker,  which  would 
serve  to  assist  the  theory  with  which  my  friend  Mr.  Mont¬ 
gomery  started,  that  Mr.  Boker  could  well  afford  to  be  Presi¬ 
dent  of  the  bank  and  live  on  the  income  of  his  estate,  with¬ 
out  resource  to  profits  derived  from  funds  of  the  bank. 

At  volume  1,  page  243,  Mr.  Oakford  stated  that  on  the  1st 
of  January,  1851,  Mr.  Boker  had  a  balance  of  $9,770  08 ; 
on  December  31st,  1851,  $19,010  69 ;  at  the  end  of  1852, 
$1,896  05;  at  the  end  of  1853,  $47,371  64;  at  the  end  of 
1854,  $36,418  12 ;  at  the  end  of  1855,  $59,641  23 ;  at  the 
end  of  1856,  $15,342  97  ;  at  the  end  of  1857,  $686  97,  and 
on  the  18th  of  February,  1858,  $2,209  59. 

It  further  appeared,  to  go  further  back,  that  at  the  end  of 
1847,  the  balance  to  the  credit  of  Mr.  Boker,  in  his  private 
account,  was  $10,942  30;  at  the  end  of  1848  it  was  $33,- 
011.28,  and  at  the  end  of  1849  it  was  $39,112  20.  Mr.  Joseph 
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Boker,  no  doubt,  stated  conscientiously  liis  belief  as  to  the 
financial  condition  of  Mr.  Boker,  liis  brother,  but  one's  finan¬ 
cial  condition  is  a  subject  upon  which  no  one  is  fully  conver¬ 
sant  except  the  party  himself.  The  estimates  of  the  wealth 
of  others,  we  know,  are  very  uncertain,  and  sometimes  very 
wild.  In  this  case  we  have  in  evidence  a  book  kept  by  Mr. 
Boker  himself ;  and  in  his  own  hand-writing  he  has  recorded 
a  statement  of  his  financial  condition  on  January  1,  1846, 
January  1,  1850  and  January  1,  1852. 

I  propose  now  to  state,  from  this  record,  the  authenticity 
of  which  no  one  can  doubt,  the  precise  condition  of  the  estate 
of  Mr.  Boker  at  the  time  of  entering  the  bank,  and  next  at 
his  death,  by  comparison  with  the  inventory  and  other  evi¬ 
dence,  and  next  at  the  intermediate  periods  of  time. 

First,  what  was  the  condition  of  Mr.  Boker  at  the  time  he 
became  President  of  the  Girard  Bank  ?  He  had  in  the  year 
1845  invested  $5,221  27.  On  the  other  hand,  he  was  a 
borrower  of  the  Mechanics’  Bank.  A  note  of  $7,000  was 
running  to  maturity,  which  was  subsequently  reduced  $500 
every  six  months.  The  note  just  mentioned  of  $7,000  fell 
due  on  the  8th  May,  1846,  and  went  on  by  gradual  reduc¬ 
tions  from  that  time  until  the  debt  was  finally  extinguished 
in  1852.  On  the  day  he  entered  the  Girard  Bank  he  received 
his  commissions,  $4,500,  as  assignee  of  the  Girard  Bank. 
The  same  day  he  repaid  a  loan  to  Mr.  Schaffer  of  $3,346  99. 
I  assume  the  $346  99  to  be  interest,  because  no  payments  of 
interest  appear  to  have  been  made  on  that  debt. 

I  am  now  reading  from  the  private  book,  called  the  “long 
book,”  of  Mr.  Boker,  in  which  he  entered  the  items  compos¬ 
ing  his  deposits  in  the  Girard  Bank,  and  the  payments  made 
to  him  and  entered  in  his  pass-book,  in  the  first  teller’s 
drawer.  His  bank  account,  at  that  time,  was  a  moderate 
one.  His  account  with  the  Mechanics’  Bank,  the  bank 
in  which  he  kept  an  account  prior  to  his  election  as  President 
of  the  Girard  Bank,  shows  at  the  end  of  December,  1846,  a 
deposit  of  $500,  his  account  being  then  overdrawn  $58, 
which  sum  of  $500  he  borrowed  from  Mr.  Schaffer,  and  re- 
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turned  on  the  6th  of  January  succeeding.  This  was  the 
state  of  his  account  so  far  as  the  Mechanics’  Bank  was  con¬ 
cerned. 

On  the  21st  of  September,  1846,  soon  after  the  Girard 
Bank  re-opened,  Mr.  Boker  commenced  his  account  there  by 
depositing  $1,183  19  cash,  and  on  the  24th  $1,600  cash. 
He  borrowed  both  sums  on  those  days,  the  first  from  Paul 
Thurlo,  the  other  from  W.  B.  Lewis,  and  returned  them  the 
next.  His  account,  at  the  end  of  1846  was  overdrawn 
$327  15.  It  was  made  good  January  6,  1848,  by  cash  $694; 
overdrawn  same  day  $394  01  ;  and  on  January  8,  1847, 
made  good  by  a  deposit  of  $500,  leaving  a  balance  of  $105  99 
in  his  favor.  In  March,  1847,  the  first  of  the  entries  in  his 
“long  hook”  of  bank  profits  appear,  under  the  name  of 
“Guarantee  Girard,”  and  for  that  period  these  entries  in¬ 
crease  in  number  and  amount,  and  his  bank  account  thence¬ 
forward  assumes  large  proportions. 

Now,  let  me  ascertain  what  was  his  estate  when  he  entered 
the  Girard  Bank  as  its  President.  On  the  1st  of  January, 
1846,  he  states  his  property  to  be  as  follows :  real  estate, 
$127,000,  encumbered,  however,  to  the  extent  of  $54,500 ; 
personal  estate,  41,500,  to  which  must  be  added  the  debt  due 
to  him  by  the  old  firm  of  which  he  was  a  member,  and  which 
he  then  stated  at  $100,000,  but  which,  on  settlement  of  the 
books,  not  then  made,  was  $70,000,  the  amount  then  fixed 
and  now  due.  That  sum  must  be  considered  as  the  true 
credit  sum,  and  we  find  the  condition  of  Mr.  Boker’s  prop¬ 
erty,  on  the  eve  of  entering  the  Girard  Bank  as  President, 
to  be  this,  to  wit:  real  estate  $127,000,  encumbered  for 
$54,500,  and  personal  estate  $111,500,  which,  however,  in¬ 
cludes  112  shares  of  the  Mechanics’  Bank  stock.  We  have 
another  statement,  also  made  by  himself,  of  his  property  on 
the  1st  of  January,  1850.  His  real  estate  had  then  increased 
from  $127,000  to  $140,500,  and  his  personal  estate  from 
$111,500,  to  112,700.  It  is  part  of  the  evidence  for  the 
defence  in  this  case,  upon  which  great  reliance  is  placed, 
and  it  is  the  foundation  of  the  large  demands  for  salary, 


31 


that  Mr.  Boker’s  time,  day  and  night,  was  devoted  to  the 
hank  ;  that  he  had  no  other  business,  and  no  other  means  of 
profit. 

We  have  next  a  statement,  also  made  by  himself,  of  his 
property  on  the  1st  of  January,  1852.  The  real  estate 
which  in  1846  had  been  put  down  at  §127,000  is  now 
§164,000,  and  the  personal  estate  has  increased  to  §152,700. 

From  that  time  Ave  pass  over  a  period  of  six  years  to  the 
day  of  his  death,  and  what  do  Ave  find  ? 

The  personal  property  which,  when  he  entered  the  bank 
was  §111.500,  is  §215,116  81.  In  the  meantime  he  paid 
off  the  incumbrances,  amounting  to  §54,500,  for  in  his 
receipt  book  we  find  that  the  receipts  for  interest  on  the 
incumbrances  had  disappeared  in  and  prior  to  1855.  Thus 
the  personal  property  of  Mr.  Boker  from  1846  to  1858  had 
increased  $103,616  81.  If  the  defence  is  correct  in  reference 
to  the  Mechanics'  Bank  stock,  it  had  increased  still  more. 

In  the  meantime,  not  only  had  the  incumbrances  of  1846 
been  paid  off,  but  from  September,  1816,  to  January,  1858, 
Mr.  Boker  had  paid,  according  to  his  pass  book,  and  paid 
out  of  the  drawer  of  the  Girard  Bank,  for  building  his  Locust 
street  houses,  §14,557;  for  building  his  Spruce  street  mansion 
§48,104;  for  furniture,  §16,038  ;  for  his  Market  street  stores, 
to  Mr.  Sheaff,  November  1, 1852,  40,000  ;  for  Mr.  Jones’  pro¬ 
perty,  §5,000;  to  the  Mechanics’ Bank,  §7,000,  and  other 
sums;  but  a  more  minute  detail  will  properly  appear  at  an¬ 
other  stage  of  rn}^  argument.  These  data,  however,  are  in¬ 
sufficient  to  prove  that  the  condition  of  Mr.  Boker,  at  the  time 
of  his  entering  the  Girard  Bank,  was  not  the  same  as  at 
his  death  ;  on  the  contrary,  the  records  contained  in  Mr. 
Boker’s  own  books,  show  that  it  Avas  utterly  impossible 
that  he  conld,  at  his  death,  have  improved  his  financial  con¬ 
dition  to  the  extent  stated,  except  by  means  of  the  profits 
Avhich  the  evidence  in  this  case  has  traced  into  his  posses¬ 
sion. 

I  will  noAV  proceed  to  discuss  the  first  claim,  viz.,  Interest 
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on  over  drafts  in  the  private  account  of  Mr.  Boker,  with 
the  Girard  Bank. 

First  claim.  I  propose  to  show,  that  during  the  time  Mr. 
Boker  kept  his  private  account  in  his  own  name,  in  the 
Girard  Bank,  from  January  1,  1847,  to  February,  1858,  he 
overdrew  largely,  for  many  years,  notwithstanding  the 
apparent  annual  balances  to  his  credit;  and  the  interest  due 
on  his  overdrafts  forms  the  first  claim. 

I  have  already  stated  to  you,  Mr.  Auditor,  that  according 
to  the  ledger  account  of  Mr.  Boker,  large  balances  appeared 
to  his  credit,  annually  ;  in  some  years  a  very  large  balance 
indeed.  I  will  now  explain  the  device  adopted  by  him, 
which  enabled  him  to  overdraw  his  account,  without  dis¬ 
covery.  He  kept  what  was  called  a  pass  book,  in  the  first 
teller’s  drawer,  and  in  that  pass  book  was  entered  from  time 
to  time,  moneys  which  he  took  from  the  first  teller’s  drawer, 
to  be  subsequently  settled  by  checks  on  his  private  bank 
account.  He  commenced  that  system  in  December,  1846, 
three  months  after  he  opened  an  account  with  the  bank ; 
and  from  that  day  to  the  day  of  his  death  he  continued  the 
same  custom,  entering  in  the  pass  book,  kept  in  the  first 
teller’s  drawer,  the  sums  of  money  he  received  from  Mr. 
Lehman,  giving  checks  occasionally  in  order  to  reduce  or 
extinguish  the  amounts  in  the  pass  book.  The  sum  due  on 
the  pass  book  was  counted  as  cash  from  day  to  day.  At 
the  same  time  that  he  commenced  the  entries  in  these  pass 
books,  he  kept  in  his  own  possession,  a  book  in  which  he 
made  entries  corresponding  with  the  debits  in  those  pass 
books.  That  book  called  the  “long  book,”  in  the  hand¬ 
writing  of  Mr.  Boker,  has  been  given  in  evidence,  and  it  is 
to  that  that  I  first  intend  to  refer  for  the  entries  prior  to 
March,  1848,  the  first  pass  book  being  missing.  It  has 
been  described  by  Mr.  Burke  as  a  book  in  which  Mr. 
Boker  entered  the  items  composing  his  deposits  in  the  bank. 

On  the  1st  of  January,  1847,  Mr.  Boker  was  overdrawn 
on  his  private  account  with  the  bank,  on  the  face  of  it, 
§827.15.  On  that  day  the  sums  charged  against  him  in  the 
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pass  book  kept  in  the  drawer  amounted  to  $1,686.96,  and 
he  was  overdrawn  on  that  day  $1,964  11.  On  the  Sth  of 
January,  1847,  eight  days  afterwards,  his  account  is  balanced 
again.  On  that  day  he  has  a  balance  to  his  credit  of  $105.99; 
and  on  the  same  day  there  were  debits  against  him  in  the 
pass  book  to  the  amount  o£  $3,687.40 ;  he  was  then  over¬ 
drawn  $3,581.41;  thus  raising,  in  eight  days,  the  amount 
from  $1,964.11  to  $3,581.41.  On  the  1st  of  January  1848, 
Mr.  Boker  had  a  balance  to  his  credit  of  $10,942.30.  On 
that  day  the  debits  in  his  pass  book  amounted  to  $22,925.41, 
he  being  overdrawn  $11,983.11.  On  and  after  the  14th  of 
March  1848,  we  have  the  pass  books  that  have  been  found 
and  produced  before  you.  Prior  to  that  time  we  had  to 
rely  upon  the  entries  in  Mr.  Boker’s  11  long  book.”  On  that 
day,  you  will  find,  the  pass  book  begins  by  a  debit  to  Mr. 
Boker,  March  14th,  1848,  “vouchers  given  up  $30,385.20.” 
If  you  look  at  his  “long  book,”  you  will  find  the  amount 
corresponds.  From  the  14th  of  March  1848,  the  first  date 
in  the  first  pass  book  produced,  until  they  ceased  in  1858, 
the  entries  on  the  debit  side  of  Mr.  Boker’s  “  long  book” 
correspond  with  the  debits  in  the  pass  book.  I  am  now 
treating  these  items  as  if  they  were  checks  drawn  on  his 
private  account,  as  they  truly,  but  irregularly  were. 

On  the  14th  of  March  1848,  there  was  to  his  debit  in  the 
pass  book  $30,335.20.  On  the  same  day,  the  credits  on  the 
face  of  his  account  were  $22,607.62,  he  being  overdrawn 
$7,727.58.  On  the  31st  of  December  of  that  year,  Mr. 
Boker  has  an  apparent  balance  to  his  credit  of  $33,011.28. 
On  that  day  he  owed  the  drawer,  according  to  his  pass  book 
$51, 413. 84, he  being  overdrawn  $18,402.56.  On  the  31st  of 
December,  1849,  there  appears  to  be  another  of  those  brilli¬ 
ant  ledger  balances  to  his  credit,  to  wit,  $49,112.20.  On 
that  day  he  owed  on  his  pass  book  $64,011.49,  being  over¬ 
drawn  $14,889.  This  $64,011.49  Mr.  Boker  settled  for,  as 
follows,  as  appears  in  his  own  handwriting,  to  wit: 

On  the  31st  of  December  1849,  he  gave  a  check  for 

$10,000.  On  the  23d  of  January  1850,  a  check  for  $10,000. 
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On  May  11th,  1850,  a  check  for  $20,000.  On  May  21st, 
1850,  a  check  for  $10,000.  On  October  6th,  1850,  a  check 
for  the  balance,  making  the  $64,011.49,  which  he  owed 
the  drawer  on  the  31st  of  December,  pending. 

While  he  was  so  paying  off,  the  entries  in  bis  pass  book 
run  on  again.  On  the  31st  of  December  1850,  the  balance 
to  his  credit  on  his  private  account  was  $9,770.08.  On  that 
day  he  owed  the  drawer,  according  to  his  pass  book, 
$12/786.06,  being  overdrawn  $3,015.98,  which  he  paid  by 
a  check,  on  the  succeeding  5th  of  April.  On  the  31st  of 
December,  1851,  Mr  Boker  had  to  his  credit  an  apparent 
ledger  balance  of  $19,010.69.  On  that  day  he  owed  the  drawer 
on  his  pass  book,  $38,055.26,  being  overdrawn  $19,044.57. 
On  that  balance  Mr.  Boker  gave  his  check,  on  January  17th, 
1852,  for  $18,350.72,  and  on  the  succeeding  23d  of  October 
a  check  for  $20,813.98. 

On  the  31st  of  December  1852,  Mr.  Boker  had  a  ledger 
balance  to  his  credit  of  $1,896.05.  On  that  day  he  owed 
to  the  drawer  $28,513.25,  as  appears  on  his  pass  book,  being 
overdrawn  $26,617.20.  That  was  settled  by  a  check  of 
September  6th,  1853,  of  $27,818.78. 

It  is  very  evident  that  Mr.  Boker,  instead  of  drawing 
checks  upon  his  account,  which  could  be  duly  entered  and 
reported  on,  adopted  a  system  unknown  to  the  Board,  which 
prevented  also  Mr.  Lehman,  the  Teller,  or  Mr.  Oakford,  the 
Book  keeper,  from  knowing  the  state  of  the  account,  thus 
enabling  Mr.  Boker  to  overdraw  his  account  to  these  very 
large  amounts,  and  to  substitute  for  the  money  ho  had 
taken  from  the  drawer,  for  his  private  use,  the  entries  on  his 
pass  book  as  so  much  money  in  the  drawer,  counted  as 
cash. 

On  the  8th  of  December,  1853,  there  appears  to  be  a 
balance  to  Mr.  Boker’s  credit  of  $47,371.64.  But  there  is 
in  that  account,  to  his  credit,  an  item  that  never  should 
have  been  there.  It  has  been  clearly  proved  that,  on  the 
26th  of  February  of  that  year,  the  sum  of  $29,067.48,  which 
Mr.  Bickel,  the  State  Treasurer,  deposited  in  the  hands  of 
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Mr.  Boker,  to  be  place:!  to  the  credit  of  the  Commonwealth, 
was,  on  that  day,  entered  to  the  credit  of  Mr.  Boker,  in  his 
own  private  account.  Yoii  will  remember,  that  fifteen 
months  after,  justice  was  done  to  the  Commonwealth,  by 
carrying  that  amount  to  its  credit,  but  injustice  was  done 
to  the  bank  by  making  it  pay  the  debt.  Deducting  that 
amount,  Mr.  Boker  had  to  his  credit  a  balance  of  $18,304.16, 
at  the  end  of  1853.  His  pass  book  exhibits  a  balance 
against  him  at  that  time  of  $37,491.90,  his  overdraft  being 
$19,187.74. 

On  the  31st  of  December,  1854,  Mr.  Boker  had  to  his 
credit  $35,208.87.  Deducting  the  amount  of  the  Common¬ 
wealth’s  deposit,  which  Mr.  Boker  placed  to  his  own  credit, 
leaves  him,  on  that  day,  of  his  own  money,  $6,149.39.  He 
owed  then  on  his  pass  book  $31,964.00,  making  an  over¬ 
draft  of  $29,722.61. 

On  the  31st  of  December,  1855,  there  was  to  his  credit 
$59,641.23.  Deducting  the  same  Commonwealth  deposit, 
left  him,  of  his  own  money,  in  bank,  apparently  $30,573.75, 
there  was  to  his  debit  on  that  day  in  his  pass  book  $46,446.31, 
so  that  while  there  was  an  apparent  ledger  balance  of 
$59,641.23,  in  point  of  truth  $29,067.48  of  that  balance 
was  the  Commomvealth’s  money,  and  he  wras  overdrawn  in 
point  of  fact  $15,872.56. 

On  the  31st  of  December,  1856,  Mr.  Boker  had  a  credit 
on  his  ledger  account  of  $15,342.07.  On  that  day  he  owed 
the  drawer  $20,027.55,  as  appears  by  his  pass  book  and  also 
by  the  long  book,  making  an  actual  overdraft  of  $4,685.48, 
and  adding  the  Commonwealth’s  deposit  $33,752.96. 

On  the  2d  of  January,  1857,  Mr.  Boker  drew  a  check  for 
$20,027.55,  on  liis  private  account,  which  overdrew  his 
account  $4,685.48  ;  that  sum  w7as  an  overdraft  apparent  on 
the  face  of  his  account,  In  addition  to  that,  I  reject  again 
the  credit  of  the  money  of  the  Commonwealth’s  amounting 
to  $29,667.48,  making  an  actual  overdraft  of  $33,742.96.. 

We  now  come  to  the  last  pass  book,  the  one  existing  at  the 
time  of  Mr.  Boker’s  death. 
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On  the  2d  of  November,  1857,  Mr.  Boker  had  to  his  credit 
on  the  ledger  $6,344.14.  On  that  day  his  pass  book  debits 
amounted  to  $9,283.19.  He  was  then  overdrawn  $2,939.75, 
adding  to  that,  the  amount  of  the  money  of  the  Common- 
wealth,  the  overdraft  is  increased  to  $32,007.23. 

On  the  31st  of  December,  1857,  Mr.  Boker  had  to  his 
credit  $686.97.  On  that  day  the  debits  in  that  pass  book 
amounted  to  $4,761.20,  leaving  him  overdrawn  $4,074.23, 
but  by  adding  the  Commonwealth’s  deposit,  $33,471.41. 
There  was  to  the  credit  of  Mr.  Boker  on  the  ledger, 
$2,209.59,  on  the  day  of  his  death,  but  the  debits  of 
$9,882.33  in  his  pass  book  made  him  overdrawn  $7,672.74, 
and  by  adding  the  Commonwealth’s  deposit,  $36,740.22. 

And  thus  ends  a  true  and  faithful  history,  gathered  from 
the  entries  made  by  Mr.  Boker  himself,  of  his  private  account 
with  the  Girard  Bank.  There  was  but  one  month,  during 
the  eleven  years  of  his  presidential  life,  during  which  he  was 
not  overdrawn,  and  it  was  his  plain  duty  to  report  that  fact 
to  the  Board,  according  to  the  provisions  of  the  by-laws  of 
the  institution.  We  find,  at  the  very  threshold  of  the  case, 
that  the  defence  is  demoralized  and  blasted  by  the  undeni¬ 
able  proof  that  Mr  Boker  was  a  persistent,  secret  defaulter, 
in  violation  of  the  by-laws,  of  his  duty,  and  in  fraud  of  the 
bank.  It  would  not  much  assist  the  defence  if  the  fraudulent 
deposit  of  the  Commonwealth’s  deposit  to  his  own  credit  was 
treated  as  a  deposit  of  his  own  money,  for  that  deposit  would 
only  take  up  the  overdrafts  of  1853,  1854,  and  1855  ;  the 
remaining  eight  years  would  stand.  That  the  device  of  pass 
books  was  well  calculated  to  answ’er  its  purpose  of  conceal¬ 
ment  of  overdrafts  is  evident  from  the  fact,  that  the  inves¬ 
tigations  of  accountants  and  clerks  did  not  reveal  the  facts  ; 
it  was  not  until  within  three  months  that  an  accidental  com¬ 
parison  of  the  pass  books  and  ledger,  for  another  purpose, 
brought  it  to  my  notice.  The  amount  of  interest  due  on  these 
over  drafts  will  be  large,  but  the  claim  is  just. 

I  now  come  to  the  second  claim  of  the  bank.  Money 
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due  to  the  bank,  apparent  on  the  last  pass  book  to  which  I 
have  just  referred. 

The  bank  ought  not  to  he  put  to  any  trouble  to  prove  this 
claim.  If  Mr.  Boker  had  kept  his  account  as  he  should  have 
done,  by  drawing  checks  on  it,  the  process  would  have  been 
simple.  And  this  is  one  of  the  many  reasons  which  will 
appear  in  the  course  of  this  discussion  showing  the  policy 
and  wisdom  of  the  rule,  which  is  inexorable  as  well  as  just, 
that  agents  must  keep  their  accounts  regularly  :  they  must 
not  put  their  principals  to  this  trouble  ;  they  must  not  sub¬ 
ject  them  to  a  four  years’  investigation  to  ascertain  the  state 
of  their  accounts. 

,  The  balance  due  the  Bank  on  this  passbook,  is  $6,652.72, 
with  intei’est.  With  the  exception  of  two  items,  this  account 
is  admitted  by  the  other  side  ;  it  was  tendered  to  the  bank 
with  interest,  see  Yol.  2,  page  489,  as  follows  :  I  will  read 
this  written  tender,  as  it  bears  with  great  force  on  some 
points  m  the  case. 


“We  G.  H.  Boker  and  Charles  S.  Boker,  administrators  to  the 
estate  of  C.  S.  Boker,  deceased,  as  will  appear  by  the  certificate  of  the 
Register  of  Wills,  herewith  presented,  tender  to  the  Girard  Bank  the 
sum  of  forty-two  thousand  two  hundred  and  thirty  nine  T’04ff  dollars 
($42,239.  T'04ff  )  which  we  have  here, ‘in  gold  coin,  for  that  purpose,  in 
full  payment  of  the  whole  debt  and  interest  due  by  the  estate  of  Chas 
S.  Boker,  deceased,  to  the  Girard  Bank,  viz  : 

Book  Account.  Balance  as  furnished  by  the  May  27,  1859  accouut 
of  said  Bank,  $7,214  58 

From  which  are  to  be  deducted  two  items  in  the 
said  account,  which  appertain  to  the  “Orescent- 
ville”  property,  viz  : 

1858,  Jany.  12,  Taxes  on  Crescentville  $263.17 

Interest  on  same,  21.70 

1858,  Feb.  5th,  D.  Lewis,  Treas.  555.00 

Interest  on  same,  43.57  883.44 


Aud  4  days’  interest  to  May  31st, 


6,331.14 

4.00 


6,335.14 

Note  of  Boker  Bros,  and  Jones,  dated  Nov.  ’57, 
on  demand,  24,000.00 

Int.  from  L  Nov.  ’57,  to  May  31st,  ’59,  2,280.00  26.230  00 


Note  of  same  due  4th  April,  1858,  9,000.00 

Int.  from  4  April,  1858,  to  31st  May,  1859,  624.00  9,624.00 


$42,239.14” 
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With  regard  to  the  two  exceptions  named  in  the  tender,  to 
wit :  Jany.  12,  1858,  Taxes  on  Crescentville  $263.17,  and 
Feb.  5,  1858,  D.  Lewis,  Treasurer,  $555,  I  refer  to  Mr. 
Lehman’s  testimony,  page  13,  vol.  1,  in  speaking  of  the  Fass 
Book,  he  says  : 

“  All  charges  in  that  book  are  the  same  as  if  I  had  paid  a  check  and 
stuck  it  on  the  file.  I  did  not  charge  my  mind  with  it.  Mr.  Boker 
would  frequently  hand  the  persons  the  receipt  book,  and  they  would 
come  with  it  to  the  counter,  and  I  would  pay  them  the  money.” 

“  I  can’t  say  when  Mr.  Boker  was  taken  sick.  I  think  he  was  absent 
from  the  bank  about  ten  days.  I  suppose  all  the  lead  pencil  marks  on 
the  last  page  are  Mr.  George  Boker’s  ;  “  Jany.  11th,  $263.17,”  is  mine  ; 
that  entry  was  made  after  Mr.  Boker’s  death.  I  don’t  recollect  how 
long  after  his  death  the  entry  was  made.  In  looking  over  the  vouchers, 
I  found  one  for  it,  and  could  not  find  it  entered,  and  then  entered  it.” 

The  voucher  is  presented  at  page  25,  vol.  1,  by  Mr.  Biddle. 

“  Check  of  C.  S.  Boker,  Jany.  11th,  1858,  payable  to  Dennis  Driscoll 
or  order,  for  $263.17,  endorsed  by  Dennis  Driscoll  and  Peter  Arm- 
bruster,  Rec’r  of  Taxes. 

Mr.  Pearson,  assistant  paying  teller,  at  page  10,  says  : 

“  The  book  was  kept  in  the  teller’s  drawer,  and  the  written  vouchers 
were  kept  with  the  book,  or  sometimes  in  the  receipt  book,  which  was 
in  the  desk  adjoining.  The  vouchers  remained  in  the  drawer  until 
after  Mr.  Boker’s  death.  They  were  a  part  of  the  teller’s  vouchers  to 
account  for  his  cash.  The  cash  was  settled  every  day  through  the 
medium  of  this  book.  Sometimes  the  additions  in  the  book  were  very 
short,  andl  would  make  them  in  my  head.  After  the  day’s  settlement 
of  the  teller’s  cash,  the  vouchers  remained  in  the  drawer.  The  total 
amount  ofthisbook,  everyday,  whatever  it  might  be,  was  counted  as  so 
much  cash.  This  book  represented  so  much  money,  and  would  be  put 
on  the  books  of  the  bank  as  so  much  cash.” 

“  The  entry  of  February  5th,  1858,  is  in  my  handwriting,  (D.  Lewis, 
for  $555,)  the  others  are  in  Mr.  Lehman’s.  I  can’t  say  whether  Mr. 
Boker  was  at  home,  ill,  on  that  day,  or  whether  he  was  at  the  bank  on 
that  day.  The  entry  was  made  at  his  direction  in  same  way  ;  it  might 
be  by  a  written  order  from  him  ;  but  I  can’t  say  whether  there  was  a 
written  order.  I  can  only  say  it  was  by  his  direction,  or  it  would  not 
be  entered.  I  have  no  personal  recollection  further  than  the  entry.” 

At  page  11  he  says  in  reference  to  that  entry  : 

“  It  was  by  some  good  authority.  I  can’t  recollect  who  was  the  au- 
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thority.  (Witness  shown  David  Lewis's  receipt  for  $555,  is  asked  : 
“  where  was  that  receipt  torn  from  ?”)  , 

“  It  looks  as  if  it  might  have  been  taken  from  Mr.  Boker’s  receipt 
book.  I  can’t  say  further  than  that.  Can’t  say  when  I  first  saw  it 
after  Mr.  Boker’s  death.  I  presume  I  got  it  when  I  paid  the  money. 
It  was  put  in  some  way  with  his  other  vouchers.  It  might  have  been 
put  immediately  in  the  bundle  of  vouchers,  or  else  put  in  Mr.  Boker’s 
receipt  book.  I  did  not  deliver  the  receipt  book  to  any  one.  1  did 
not,  to  my  knowledge,  paste  the  receipt  in  the  receipt  book.  There  is 
no  book  of  the  bank  in  which  receipts  are  pasted.  None  of  the  vouch¬ 
ers  have  been  delivered  to  Mr.  Boker  or  his  representatives,  to  my 
knowledge.  I  don’t  know  whether  the  receipt  wTas  written  at  the  bank 
or  brought  there  written.  I  don’t  know  who  brought  it.  I  found  the 
receipt  and  the  note  referring  to  the  item  among  Mr.  Boker’s  vouchers 
when  I  came  to  arrange  them.” 

Mr.  Lehman,  on  page  4,  volume  1,  says : 

“The  "word  Crescentville  on  the  last  page  but  one  (of  book  marked 
No.  1)  is  not  in  the  handwriting  of  any  one  in  the  bank.  The  letters 
“  om”  on  the  last  page  but  one,  were  written  by  me,  and  were  intended 
for  “  omitted.”  I  have  the  vouchers  from  the  time  the  settlement  was 
made  in  the  book  in  November,  1857.  Books  of  a  similar  character  to 
this  had  been  kept  since  1846  :  they  were  settled  every  year  as  a  gene¬ 
ral  thing;  once  or  twice  wdien  there  was  a  balance  of  $60,000  against 
Mr.  Boker,  on  the  books,  it  vras  settled  once  in  two  years.” 

At  page  12,  Mr.  Lehman  says: 

“  The  entry  ‘November  5th,  1857,  Parker  $502.92’  is  mine  :  I  recol¬ 
lect  paying  it  by  Mr.  Boker’s  direction.” 

In  addition  to  this  testimony,  I  ask  your  attention  to  re¬ 
ceipts  printed  at  796,  797  and  799,  vol.  2,  from  the  private 
receipt  hook  of  Mr.  Boker,  each  and  all  of  which  are  for 
other  periodical  payments  on  this  incumbrance.  (This  §555 
is  interest  on  Crescentville  mortgage.) 

At  page  796,  vol.  2  : 

Received  September  5th,  1856,  of  C.  S.  Boker,  Esq.,  five  hundred 
and  fifty-five  dollars,  in  full,  for  six  months  interest  on  mortgage 
(G.  McCallmont)  to  1st  July,  1856. 

$555  David  Lewis,  Treas. 

Mutual  Assurance  Co. 

Received  January  22,  1857,  from  C.  S.  Boker,  Esq.,  three  hundred 
and  forty-five  dollars,  in  full,  for  six  months  interest  on  his  mortgage  to 
Mutual  Assurance  Co.,  to  20th  November  last ;  also  five  hundred  and 
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fifty-five  dollars,  in  full,  for  six  months  interest  on  George  McCall- 
mont’s  mortgage  to  1st  inst. 

$345  David  Lewis,  Treas. 

555  per  Samuel  Bity. 

$900 

On  page  799 : 

Deceived  August  3d,  1857,  from  C.  S.  Boker,  Esq.,  five  hundred  and 
fifty-five  dollars,  in  full,  for  six  months  interest,  on  George  McCall- 
mont’s  mortgage  to  the  Mutual  Assurance  Co.,  to  1st  July  last. 

$555  David  Lewis,  Treas. 

per  Samuel  Bity. 

I  pass  now  to  the  third  item  of  claim,  which  is  considered 
undisputed:  The  amount  of  a  note  of  $9000,  dated  June 
10th,  1857,  payable  on  the  1st  April,  1858,  drawn  by  Boker, 
Bro.  and  Jones,  to  the  order  of  Chas.  S.  Boker,  but  not 
endorsed,  loaned  by  that  firm  to  Mr.  Chas.  S.  Boker.  This 
note  was  discounted  by  the  bank,  and  placed  on  the  regular 
discount  hook  and  appears  in  their  accounts  on  the  general 
ledger. 

It  appears,  by  the  testimony  of  Win.  C.  Boker,  at  pages 
28  and  29,  vol.  1,  that  the  signature  of  the  makers  of  that 
note  is  the  signature  of  their  firm ;  that  their  firm  never 
received  the  proceeds  of  the  note,  nor  the  equivalent  of  it ; 
that  they  loaned  the  paper  to  Chas.  S.  Boker. 

Thomas  J.  Cook,  at  page  16,  states  : 

“  In  1857,1  was  receiving  teller  of  the  Girard  Bank”  (Book  endorsed 
“2d  Teller’s  Scratclier,”  No  102,  and  check  dated  June  1st,  1857, 
drawn  on  “cashier’s  account”  for  $9000,  to  discount  Boker,  B.  &  J.,  is 
shown  to  witness).  He  says:  “The  check  is  the  writing  of  Mr.  Cul¬ 
bertson,  at  that  time  the  discount  clerk.  The  entry  in  the  book  is  my 
handwriting  as  follows 

Cashier’s  account  $9,000  Girard  Bank  stock  $9,000.” 

“The  abbve  entry  on  the  book  was,  to  the  best  of  my  belief,  made  by 
the  instruction  of  the  late  president,  Mr.  Boker;  or  Mr.  Culbertson 
might  have  brought  it  around  to  me,  but  he  would  receive  his  instruc¬ 
tions  from  the  president.” 

Mr.  John  H.  Lane,  at  pages  18,  19,  20,  and  21,  says: 

“  I  have  here  the  general  ledger  for  1857.  I  turn  to  page  55,  headed 
‘Girard  Stock.’  The  entry,  June  11,  1857,  ‘  by  note,’ is  in  my  hand¬ 
writing.  I  made  the  entry  from  a  credit  book.  I  copied  from  the  ‘  second 
teller's  scratclier’  (102)  into  my  credit  book,  which  is  here,  and  the 
entry  ‘  Girard  Bank  stock,  cashier’s  account  $9,000.’  ‘  $9,000’  is  in  the 
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handwriting  of  my  brother,  who  was  my  assistant.  The  posting  ticket 
is  in  my  handwriting,  I  know  it  from  its  appearance,  and  because  I  did 
the  posting.  The  entry  on  the  general  ledger  of  the  bank  for  1857,  is 
as  follows  : 

“  Girard  stock - Cr. - June  11,  1857,  by  note  $9,000.’' 

Being  asked  : 

“  What  would  that  entry  of  June  11,  1857,  in  the  General  Ledger, 
to  the  credit  of  Girard  Stock,  apparently  indicate  ?” 

A.  “  That  the  stock  had  been  sold  ?” 

The  witness  goes  on  to  say : 

“  I  now  produce  my  check-book,  containing  the  first  teller’s  check. 
I  mean  those  items  charging  various  accounts  in  my  ledger  which  were 
paid  by  the  first  teller.  The  entry  in  check-book  is  taken  from  the 
checks  which  had  been  paid  by  the  first  teller.  I  took  them  from  the 
checks  he  gave  me.  I  took  them  the  day  they  were  given  me,  and  in 
most  cases,  nearly  always,  upon  the  day  they  were  paid.  Sometimes 
checks  remained  in  his  drawer  before  being  charged  up.  Some  of 
these  checks  were  paid  by  the  first  teller  to  the  second  teller.”  *  *  * 
“  There  is  an  entry  here  charging  Girard  Bank  Stock  with  $55,464.71, 
which  was  accounted  for  sometime  previous,  in  the  first  teller’s  account 
as  cash.  I  have  the  first  teller’s  settlement  book  showing  that  he 
counted  it  as  cash.  This  is  the  “first  teller’s  sundries  book,”  kept  by 
Mr.  Lehman.  I  have  the  entries  of  December  19,  1856.  They  repre¬ 
sent  certain  checks  for  temporary  loans,  or  memoranda  held  by  the 
first  teller  in  his  drawer.  The  sum  total  of  these  memoranda  on  that 
day  is  $680,364.00,  counted  as  cash.  I  found  the  item  of  $55,464.71 
recorded  here  on  the  day  previous  to  its  entry  on  my  book  and  counted 
as  cash.  On  the  next  day,  December  20th,  1856,  I  find  an  entry  cor¬ 
responding  with  the  amount  on  the  paying  teller’s  sundries  boob, 
charging  Girard  stock,  aud  for  which  the  paying  teller  received  credit. 
Iq  the  paying  tellers  sundries  book  of  December  20,  1856,  that  item 
disappears  from  his  cash.  It  disappears  from  the  day  it  is  charged  in 
the  General  Ledger.  I  know  that  up  to  December  19,  1856,  this  item 
of  $55,464.71  was  represented  by  memoranda  on  the  teller’s  drawer.  I 
never  saw  any  stock  there.  After  it  was  first  transferred  from  the 
teller’s  book,  it  appears  in  my  check-book,  December  20,  1856.  The 
entry  is  as  follows  :  “Girard  Bank  Stock,  stock  $55,464.71.”  It  was 
next  posted  by  myself  in  the  general  ledger  of  1856,  which  I  now 
produce.  The  date  of  the  entry  is  December  20th,  (page  23.)  The 
account  is  headed  Girard  Stock.  The  entry  is  as  follows  : 

Dec.  20.  To  Girard  Stock,  $55,464.71 

“  22.  Boyd,  125  00 

Credit. 

Dec.  27.  By  Girard  Stock, 

Balance, 


$6,000.00 

50,589.71 


“L.,  No.  17,  Pa.  55.  I  put  the  entry  in  the  general  ledger  by  order 
of  Mr.  Boker.  I  had  no  means  of  ascertaining  what  that  account 
meant.  I  entered  it  upon  instructions  to  open  an  account  called 
Girard  Stock,  and  charge  it  with  that  check ;  1  mean  the  check  which 
was  made  out  charging  that  account  with  $55,464.71.” 

“  The  balance  appears  to  be  carried  into  the  next  ledger  for  the 
year  1857,  which  I  now  produce.  The  entry  is  on  page  55,  headed 
Girard  Stock ;  and  the  first  entry  is  January  2,  as  follows  : 

To  balance  L.  1G,  p.  23,  $50,589.71 

At  page  20  tlie  witness  says : 

“  I  am  positive  the  original  entry  was  made  by  the  order  of  Mr. 
Boker.” 

And,  at  the  foot  of  the  page,  he  states,  in  answer  to  the 
question  : 

“  Is  there  any  connection  between  the  entries  just  referred  to  in  the 
credit  book  and  the  general  ledger  and  the  discount  of  the  note  of  any 
party  ?” 

“Yes  sir;  a  note  of  Boker  Brothers  &  Jones  for  $9000,  dated  Jane 
10,  1857,  marked  interest  paid  on  discount  book,  was  discounted,  and 
the  proceeds  carried  to  the  credit  of  cashier’s  account. 

“Upon  the  second  teller’s  scratcher  of  June  11,  1857,  an  entry 
appears  crediting  Girard  Bank  Stock  with  $9000,  and  upon  the  indi¬ 
vidual  ledger  which  contains  the  cashier’s  account  a  charge  appears  to 
the  debit  of  cashier’s  account,  which  appears  to  be  the  charge  which 
the  second  teller  received  for  this  credit  to  Girard  Bank  Stock.” 

The  import  of  all  these  entries  is  this  :  that  this  note  was 
discounted  by  -the  bank,  and  paid  for  by  a  check  on  cash¬ 
ier’s  account.  That  check  was  credited  to  Girard  Bank 
Stock,  which  imported  that  so  much  Girard  Bank  Stock 
had  been  sold.  Mr.  Boker  when  he  gave  the  note  to  be 
discounted  and  entered  on  the  book  of  the  bank,  of  course 
knew  the  legal  and  business  effect  of  the  transaction. 

This  account  is  admitted  by  the  defendants.  At  pages 
489  and  490  you  will  find  it  to  be  a  portion  of  the  tender 
made  by  them  to  the  bank  in  full  payment  of  the  whole 
debt : 

“Note  of  Boker  Bro’s.  &  Jones  due  April  4,  1858,  $9,000.00 

“Int.  from  4tli  April,  1858,  to  31st  May,  1859,  624.00 

$,9624.00” 

I  now  pass  to  the  fourth  item — the  note  of  $24,000  dated 
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Nov.  1,  1857,  drawn  by  Boker  Brothers  &  Jones,  to  the 
order  of  Charles  S.  Boker,  and  not  endorsed,  payable  on 
demand.  This,  as  well  as  the  note  just  referred  to,  is 
included  in  the  tender  made  by  the  administrators  to  the 
bank.  It  was  referred  to  in  the  opening  of  Mr.  Montgo¬ 
mery  as  an  item  on  which  “  no  further  testimony  was  pre¬ 
ferred.”  It  was  admitted  by  Mr.  Boker,  to  the  board  of 
directors  of  the  bank,  and  he  pledged  his  own  bank  stock 
for  the  payment  of  the  debt.  The  committee  of  investiga¬ 
tion  of  December,  1857,  reported  that  this  $24,000  note 
was  secured  by  2700  shares  of  Mr.  Boker’s  bank  stock. 
Every  witness  who  has  spoken  on  the  subject  has  proved 
the  existence  of  the  debt  and  the  acknowledgment  of  the 
debt  by  Mr.  Boker;  yet  I  am  obliged  to  discuss  some  tes¬ 
timony  in  reference  to  that  note,  produced  at  the  last 
minute,  and  in  the  most  extraordinary  manner. 

Mr.  John  A.  Marshall,  at  page  688,  vol.  2,  was  called  as 
a  witness  on  this  subject.  Being  asked  to  state  for  what 
purpose  the  note  of  Boker  Brothers  &  Jones,  for  $24,000 
was  given  to,  or  received  by,  the  Girard  Bank,  he  says : 

“It  was  given  to  reduce  our  discount  account,  which  had  overrun 
the  amount  we  were  allowed,”  referring  to  the  amount  of  his  firm, 
Marshall  &  Mann. 

At  page  685  he  uses  a  word  which  more  properly 
belongs  to  the  grocery  trade;  he  says  that  Mr.  Boker  called 
the  note  a  “sweetening”  of  the  account,  still  referring  to 
the  amount  of  Marshall  &  Mann. 

At  page  733  Mr.  Marshall  reappears  as  a  witness,  being 
recalled,  as  he  says,  at  his  own  request.  He  then  states 
that  the  note  of  Boker  Brothers  &  Jones  for  $24,000  was 
put  in  the  bank  as  security  for  the  account  of  Godfrey  & 
Co.,  and  goes  on  to  state  that  Godfrey’s  notes  were  all  paid, 
and  that  that  firm  owed  the  bank  nothing.  On  cross- 
examination,  however,  he  shows  that  this  contradiction 
and  after-thought  were  testimony  without  knowledge. 

At  the  foot  of  page  683  Mr.  Marshall  says,  in  answer  to 
the  question  : 
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“  Did  you  ever  see  the  note  of  $24,000  ? 

A.  “I  caDnot  positively  say  that  I  did. 

Q.  “Who  told  you  of  its  existence? 

A.  “Mr.  Chas.  S.  Boker  and  Benj.  D.  Godfrey. 

Q.  “Did  any  one  else  tell  you  of  it? 

A.  “  No  sir  ;  I  had  no  communication  with  any  one  else  concerning 
our  financial  affairs. 

Q.  “  When  and  where  did  Mr.  Godfrey  tell  you  of  it? 

A.  “  I  presume  we  were  all  together  in  the  Girard  Bank.  I  cannot 
give  the  date  without  consulting  my  books. 

Q.  “  Have  you  any  other  knowledge  of  the  existence  or  purpose  of 
the  note,  except  the  communication,  which  you  say  Mr.  Boker  or  Mr. 
Godfrey  made  to  you  ? 

A.  “  I  cannot  now  say  that  I  have. 

Q.  “  Gan  you  recollect  now  what  was  said  by  Mr.  Godfrey  or  Mr. 
Boker  at  the  time  you  speak  of? 

A.  “  I  recollect  that  I  was  told  that  Mr.  Boker  had  sent  up  for  this 
note  for  the  purpose  I  first  mentioned. 

Q.  “  Told  by  whom  ? 

A.  “  By  Mr.  Boker  or  Mr.  Godfrey,  or  both. 

Q  “Did  you  ask  Boker  Bros.  &  Jones  to  lend  you  their  name  on 
that  note  ? 

A.  “  I  did  not. 

Q.  “Did  Mr.  Godfrey,  to  your  knowledge? 

A.  “Not  to  my  knowledge. 

Q.  “Did  Mr.  Chas.  S.  Boker,  to  your  knowledge? 

A.  “Not  to  my  knowledge.” 

I  will  pass  by  this  testimony  with  tlie  remark  that  another 
witness  of  the  defence,  Mr.  John  R.  White,  clearly  proved 
the  debt. 

Mr.  White,  at  page  14,  vol.  2,  says,  that  among  the  assets 
in  the  shape  of  bills,  loans  and  bills  discounted  reported  on 
by  the  examining  committee  of  1857,  was  “  an  indebtedness 
of  $24,000  on  twenty-four  hundred  shares  of  Girard  Bank 
stock,  namely  Mr.  Boker’s  stock.” 

At  page  26,  Mr.  White,  in  giving  a  list  of  the  assets  of 
the  bank,  makes  the  following  statement : 

“  The  foregoing  list  does  not  include  an  amount  of  $24,000,  which,  in 
November  was  due  on  Mr.  Boker’s  stock  as  a  collateral.  This  $24,000 
was  in  March,  1858,  represented  by  the  demand  note  of  Boker  Bros. 
&  Jones.” 
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At  pages  39  and  40  the  same  witness  says : 

“  When  we  made  the  examination  in  December,  I  recollect  that  the 
last  securities  for  loans  made  on  collateral,  produced,  were  those  of 
Boker,  Brother  &  Jones,  and  S.  P.  Wiltbank,  who  together  had  a 
considerable  sum  of  money.  Mr.  Boker  first  showed  the  securities  de¬ 
posited  by  these  houses  respectively,  and  properly  appertaining  to 
them,  after  which  he  said:  ‘I  have,  gentlemen,  deposited  with  the 
other  banks  for  the  better  credit  of  the  Girard  Bank,  certain  stocks — 
Mechanics’  Bank,  Camden  and  Amboy,  &c.,  and  if  there  is  any  defici¬ 
ency  in  the  securities  of  Boker,  Brother  &  Jones,  and  S.  P.  Wilt- 
bank,  you  may  consider  the  aforesaid  stocks  as  responsible  to  you  as 
collaterals  for  the  deficiency;’  he  then  said  emphatically,  ‘is  that  satis¬ 
factory  ?’  to  which  there  was  a  decided  affirmative  by  the  committee  of 
the  whole. 

At  the  foot  of  page  74,  speaking  of  Mr.  Shaffer’s  list  of 
the  early  part  of  November,  1857,  he  says: 

“  There  were  also  certain  other  items,  particularly  $24,000  of  indebt¬ 
edness  on  Mr.  Boker’s  Girard  stock,  and  also  about  $28,000  which  the 
bank  held  invested  in  its  own  stock.’ 

At  page  108,  the  same  witness  uses  the  language  : 

“To  which  add  a  certain  debt  due  on  Mr.  Boker’s  stuck,  (2,400 
shares  then  pledged,  afterwards  increased  to  2,700  shares,)  which  debt 
appeared  also  in  Mr.  Shaffer’s  list  above  referred  to,  and  did  not  pass 
over  from  “  bond  accouut”  to  “  bills  discounted  ”  until  November  27th, 
1857.  Hee  page  65  of  appendix,  $24,000.” 

At  page  22,  vol.  1,  Mr.  Lane  being  recalled,  and  the 
general  ledger  of  the  bank  for  1857,  and  “  suspended  notes” 
account,  page  416,  shown  to  him,  says : 

“  There  is  an  entry  in  this  book  ‘  December  7th,  bills  $24,000  ’  on  the 
debtor  side.  This  entry  was  posted  immediately  from  a  book  of  mine, 
called  the  journal.  I  correct  this  last  assertion,  it  appears  to  be  trans¬ 
ferred  together  with  other  notes  under  protest  from  “  bills  discounted  ” 
in  which  it  originally  was,  and  without  any  intermediate  entry.  I  mean 
“bills  discounted  ”  in  the  ledger  account,  page  27,  “  bills  discounted  ” 
of  1857,  on  the  credit  side  of  account ;  an  entry  there  is  as  follows  : 
December  7th,  by  sundries  $24,000.00.  This  $24,000  was  transferred 
to  suspended  note  account,  without  any  intermediate  entry.  The  charge 
will  be  found  on  the  debit  side  of  that  account  under  dale  November 
27th,  1857.” 

Q.  “  What,  was  the  authority  for  making  the  charge  last  referred  to, 
i.  e.  November  27 tb,  1827  ? 
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A.  “I  derived  the  authority  from  Mr.  Boker,  himself. 

Q.  “  When  and  how  ? 

A.  “  On  that  date,  and  by  a  simple  direction  from  him  in  person. 

Q.  “  Do  you  know  to  what  account  that  went  to  the  credit  of? 

A.  “Yes  sir;  to  the  bond  account  in  the  same  ledger. 

Q.  “  What  are  the  items  in  that  account  to  which  this  went  to  the 
credit  ? 

A.  “I  find  this  item,  under  date  of  November  27, 1857,  in  the  bond 
account,  to  the  credit  of  the  account,  $24,000.” 

At  page  26*  the  same  witness  traces  the  entries  of  that 
asset  in  the  books  of  the  bank,  he  says  : 

“  I  was  general  book-keeper.  The  $24,000  note  first  appeared  in  an 
account  entitled  the  “bond  account,”  to  which  it  was  credited  Novem¬ 
ber  27,  1857.” 

“There  simultaneously  appears  at  the  same  date,  a  charge  of  the 
same  amounts  to  bills  discounted ;  finally  it  was  taken  out  of  bills  dis¬ 
counted  by  a  credit  to  bills  discounted  December  7,  1857,  and  trans¬ 
ferred  to  another  account  called  suspended  note  account,  in  which  it 
appears  charged  the  same  date.  These  are  the  only  entries  on  the 
books  of  the  bank  of  the  $24,000  note,  to  the  best  of  my  knowledge 
and  belief.  There  is  no  item  or  note,  or  amount  in  bills  discounted, 
to  correspond  with  this  amount,  except  this  note  of  Boker  Brothers 
A  Jones.  I  also  know,  that  in  a  small  book  kept  by  the  discount 
clerk,  which  was  a  copy  of  the  suspended  note  account  in  the  ledger, 
the  discount  clerk  has  written  beneath  the  corresponding  item  in  that 
book  to  this  $24,000,  the  name  of  Boker  Brothers  &  Jones.  I  have 
no  other  knowledge  of  the  identity  of  this  note,  as  proved  by  the  en¬ 
tries,  except  that  all  of  the  entries  referring  to  this  note  were  dictated 
by  Mr.  Boker.  I  have  no  other  personal  knowledge.  Mr.  Wm.  Cul¬ 
bertson  was  the  discount  clerk.  The  book  of  the  discount  clerk  to 
which  I  have  referred,  is  in  the  possession  of  the  bank  since  I  first  saw 
it,  and  I  have  seen  it  occasionally.  When  Mr.  Boker  gave  me  the 
directions  to  make  the  entries  to  which  I  have  referred,  he  did  not 
show  me  this  particular  note,  and  it  was  not  brought  to  my  know¬ 
ledge.’ 

At  page  201  the  same  witness  says :  , 

“  Upon  the  day  that  bond  account  was  closed  the  proceeds  of  the 
discount  of  a  note  of  Boker  Brothers  &  Jones  for  $24,000  were 
credited  to  the  bond  account.  This  note  was  payable  on  demand  and 
was  charged  to  suspended  notes  account  at  the  same  time  that  the 
suspended,  protested,  and  worthless  paper  was  charged  therein.  For 
this  $24,000  the  Bank  holds  the  note  of  Boker  Brothers  &  Jones  still 
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in  its  possession  ;  it  lias  however  nothing  in  its  possession  to  represent 
or  account  for  the  loss  which  occurred  in  bond  account.” 

I  now  turn  to  the  testimony  of  Mr.  Washington  Butcher, 
page  380,  vol.  I.  He  had  been  a  director  of  the  Girard 
Bank  for  many  years.  The  question  was  addressed  to  him  : 

Q.  “  Had  you  a  conversation  with  Mr.  Boker  upon  the  subject  of  a 
pledge  of  2,400  shares  of  the  Girard  Bank  stock,  with  a  note  of  Boker 
Brothers  &  Jones,  and  if  so,  when?’ 

A.  “In  an  examination  of  the  Bank,  a  short  time  before  Mr. 
Boker’s  death,  this  subject  came  up,  and  it  w’as  not  asked  what  security 
there  was ;  Mr.  Boker  mentioned  that  his  stock  wTas  security  for  that 
note.” 

I  now  come  to  the  fifth  claim,  viz.  :  Interest  on  the  sums, 
amounting  to  over  $8,374,0(f0,  secretly  taken  by  Mr.  Boker 
from  the  first  teller’s  drawer  from  time'  to  time,  between 
November,  1851  and  December,  1856  inclusive,  unknown  to 
the  Board  during  all  that  time. 

As  I  approach  this  claim  it  seems  to  dazzle  the  view 
with  the  brilliant,  though  fictitious  millions  which  Mr.  Boker 
acquired  by  the  artful  manner  in  which  he  conducted  bis 
stupenduous,  transactions  with  the  first  teller’s  drawer.  We 
have  heard  in  our  early  days  the  story  of  Aladdin  and  his 
wonderful  lamp,  but  the  power  of  that  lamp  was  con¬ 
temptible  compared  with  the  magic  book  kept  by  Mr.  Boker 
in  the  drawer  of  the  first  teller.  It  produced  millions  out  of 
nothing.  Mr.  Boker,  not  by  the  rubbing  of  a  lamp,  but  by 
the  scratch  of  a  pen,  was  enabled  to  produce  any  amount  of 
wealth — an  amount  beyond  the  power  of  the  wildest  imagina¬ 
tion  to  conceive.  On  the  16tli  of  Xovember,  1851,  this 
magic  book  was  first  introduced  into  the  drawer.  Obedient 
spirits  with  less  power  had  appeared  before  that  time ;  pass 
hooks  with  less  power  of  productiveness  had  been  practiced 
upon  for  some  years  before,  but  on  the  16th  of  Xovember, 
1851,  the  experience  and  skill  of  the  great  sorcerer  was  ex¬ 
hibited  in  the  selection  of  his  machinery  for  the  production 
of  wealth  at  will,  and  his  great  success  for  many  years 
attests  its  powers.  He  then  without  capital  began  to  expand, 
and  test,  his  machinery,  by  a  series  of  operations  of  absolute 
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magnificence,  of  fabulous  splendor ;  for  instance,  from  August, 
1852,  to  the  end  of  that  year,  Mr.  Boker  took  from  the  first 
teller’s  drawer  two  millions  and  a  quarter  of  dollars,  and  at 
the  end  of  the  year  he  owTed  the  drawer  one  million  two 
hundred  and  fifty  thousand  one  hundred  and  eighteen  dollars 
and  seventeen  cents. 

At  page  37  of  the  testimony  of  Mr.  John  It.  White  in 
order  to  exhibit  what,  in  his  opinion,  were  the  great  services 
of  Mr.  Boker  to  the  bank,  he  states  that  with  an  active 
cash  banking  capital  of  $600,000  Mr.  Boker  had  managed 
by  his  peculiar  fitness  for  the  position  to  secure  the  large 
dividends  which  were  paid  to  the  stockholders.  He  says : 

“  This  same  paper  marked  ‘  C’  exhibits  in  connection  with  the  $50,000 
of  original  capital  in  1846  that  the  bank  had  during  the  eleven  years  of 
Mr.  Boker’s  administration  an  average  cash  or  interest  producing 
capital  of  but  $600,000  ;  another  paper  which  has  not  been  produced, 
although  it  was  one  of  the  papers  produced  in  answer  to  my  resolutions 
of  March,  1858,  showed  that  the  dividends  of  the  bank  during  those 
eleven  years  amounted  to  $570,000,  being  a  yield  of  nearly  nine  per 
cent,  per  annum  clear  of  expenses  and  bad  debts  on  the  average  avail¬ 
able  or  interest  producing  capital  of  the  bank.  The  expenses  of  the 
bank  were  steadily  two  to  three  per  cent,  on  the  cash  capital  above 
spoken  of,  so  that  the  gross  yield  of  the  cash  capital  of  the  bank  during 
the  administration  of  Mr.  Bokej  was  equal  to  nearly  twelve  per  cent, 
per  annum  on  the  average  capital  with  six  per  cent,  as  the  legal 
discount.  There  was  no  account  taken  of  losses  by  bad  debts  in  Mr. 
Schaffer’s  statement,  nor  was  any  such  account  furnished  or  called  for. 
The  twelve  per  cent,  above  spoken  of  was  clear  of  all  losses. 

With  an  active  banking  capital  of  $600,000  Mr.  Boker 
during  the  last  five  months  of  the  year  1852  had  out  of  the 
drawer,  without  the  knowledge  of  the  directors,  there  being 
nothing  substituted  for  the  cash  but  entries  in  a  pass  book, 
two  millions  two  hundred  and  fifty  thousand  dollars,  of  which 
sum  over  one  million  two  hundred  and  fifty  thousand  dollars 
was  out  of,  and  due  to  the  drawer  at  the  end  of  the  year. 

I  will  give  you  a  statement  of  the  affairs  of  that  bank 
during  those  five  months  of  1852,  which  is  perfect  appalling. 

It  appears  from  the  testimony  of  Mr.  Burke,  Yol.  2,  page 
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830,  that  in  the  fall  of  1852  that  the  following  parties  had 
obtained  discounts  from  the  bank  to  the  extent  as  follows  : 

“  October  1, 1852,  Thurlow  Hughes  &  Co.,  .  .  $137,581  95 

“  31,  “  Richard  Jones  &  Jones  &  Spencer,  58,585  99 

November  1,  “  Cyrus  Jlilborn,  ....  51,029  10 

“  2,  “  B.  R.  No.  2,  was  overdrawn,  ■  38,155  14 

December  31,  “  Mr.  Boker  owed  the  1st  teller’s  drawer,  1,250,118  17 
“  “  “  Mr.  Boker’s  private  account  was 

overdrawn,  .....  20,617  20 

$1,562,9S7  55 

making  the  sum  of  over  §1,500,000  invested,  with  those 
parties,  of  the  funds  of  a  bank  whose  acting  cash  banking 
capital  was  $600,000;  and  of  this  amount  Mr.  Boker  had 
taken  $1,276,735  out  of  the  drawer,  and  was,  besides  over¬ 
drawn  on  his  two  amounts  $64,772.34. 

At  page  2S3,  vol.  1,  Mr.  Joseph  B.  Hughes’  letter  to  Mr. 
Boker  contains  the  following  remarks  as  to  some  of  these 
parties : 

“  With  the  utmost  respect  we  would  like  to  say  that  our  price  is  not 
increased  at  being  put  in  the  same  list  with  Cyrus  Hillborn,  Rd.  Jones, 
and  Clif.  Smith;  they  may  be  very  nice  men,  but  we  prefer  to  be  dealt 
with  on  our  own  merits,  without  a  connection  with  them.” 

During  the  five  years  referred  to,  Mr.  Boker’s  debt  to 
the  first  teller’s  drawer  was  often  over  one  million  of  dollars, 
and  seldom  less  than  four  or  five  hundred  thousand  dollars. 
At  one  time,  viz.:  on  the  23rd  Nov.,  1852,  his  debt  to  the 
first  teller’s  drawer  was  $1,397,391.35.  The  amount  was 
from  time  to  time  reduced  and  increased;  reduced  by 
checks  on  B.  R.  2  as  the  paper,  matured  and  was  paid  to 
the  credit  of  that  amount,  and  increased  by  the  discounts  of 
paper, — and  so  on  in  succession  from  time  to  time  during 
the  long  period  from  November,  1851,  to  the  end  of  De¬ 
cember,  1S56.  The  total  amount  taken  from  the  drawer 
during  that  period  was  $8,374,047.24. 

There  were  two  existing  modes  of  distributing  the  funds 
of  the  Girard  Bank  in  the  way  of  accommodations;  first  by 
the  lawful  action  of  the  board  of  directors;  second  by  the 

unlawful  action  of  Mr.  Boker.  I  will  compare  them  as  to 
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their  magnitude,  respectively.  In  the  appendix  to  volume 
1st,  pages  13  and  14,  the  discount  and  interest  account 
exhibits  the  profits  arising  from  the  regular  discounts  by 
the  board,  during  the  last  five  months  of  1852,  the  period 
to  which  I  have  referred,  during  which  Mr.  Boker  dis¬ 
counted  two  millions  and  a  quarter  of  commercial  paper, 
viz.:  from  August  1st  to  December  31st,  1852.  You  need 
not  seek  to  discover  during  that  period,  in  that  account, 
entries  of  the  profits  made  by  Mr.  Coker’s  discounts:  you 
will  not  find  an  entry  there;  nor  need  you  look  to  the  dis¬ 
count  and  interest  account  for  1853,  von  will  find  it  is 
equally  destitute  of  entries  of  these  profits. 

During  the  period  referred  to,  the  bank  made,  by  regular 
discounts,  $54,633.60.  Supposing  the  commercial  paper 
averaged  three  months  to  run,  the  Board  discounted  three 
million  six  hundred  thousand  dollars  of  paper;  supposing 
it  averaged  four  months,  a  more  likely  estimate,  the  dis¬ 
counts  made  by  the  board  amounted  to  two  million  seven 
hundred  and  thirty  thousand  dollars.  During  the  same 
period  Mr.  Boker  privately  discounted,  with  the  money  of 
the  bank,  two  millions  two  hundred  and  fifty  thousand 
dollars  of  paper;  and  while  the  board  of  directors  were  in¬ 
nocently  supposing  they  were  distributing  to  regular  custo¬ 
mers  all  the  available  funds  of  the  bank,  Mr.  Boker  was 
using  the  money  of  the  bank  to  an  amount  almost  equal  to 
the  entire  sum  loaned  by  them  in  their  accommodations. 

In  arranging  the  facts  relating  to  this  item  of  claim,  I 
will  class  them  under  different  heads,  and  prove 

1st,  That  during  the  period  I  have  referred  to  Mr.  Boker 
used  the  monies  of  the  bank  to  the  extent  of  $8,374,047.24. 

2d,  That  he  used  that  money  without  the  knowledge  of 
the  board  of  directors,  and  entered  upon  the  discount  book 
of  the  bank  none  of  the  commercial  paper  he  had  pur¬ 
chased,  except  in  certain  exceptional  instances;  and  the 
mode  in  which  he  did  so  forms  the  subject  of  other  and  dis¬ 
tinct  claims. 

3d,  That  this  use  of  the  money  of  the  bank  was  accom- 
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panied  by  circumstances  of  actual  misrepresentation  of  the 
truth  by  Mr.  Boker  to  the  board,  and  to  others. 

4th,  That  this  secret  and  illegal  practice  ceased  in  con¬ 
sequence  of  a  threatened  examination  into  the  affairs  of  the 
bank. 

5th,  That  in  ceasing  that  practice,  the  settlement  made 
of  the  balance  due  to  the  first  teller’s  drawer,  by  Mr.  Boker, 
was  accompanied  by  circumstances  which  prove  three  dis¬ 
tinct  breaches  of  trust. 

I  shall  also  contend  that  two  legal  results  flow  from  the 
first  three  of  these  propositions:  1.  That  Mr.  Boker  is 
chargeable  with  interest  in  the  sums  he  took  ;  and  2d  that 
the  notes  discounted,  and  stocks  purchased  by  him,  were  at 
his  risk,  and  not  at  the  risk  of  the  bank. 

With  reference  to  the  first  proposition  the  evidence  is 
both  written  and  parol.  The  written  evidence  consists  of 
the  books  used  by  Mr.  Boker  in  his  commerce  with  the 
first  teller’s  drawer,  the  entries  written  by  himself  or  by 
his  direction.  I  now  hold  them  in  my  hand.  They  have 
no  heading  or  designation  to  indicate  their  purpose.  They 
commence  on  the  15th  of  November,  1851,  the  first  pass¬ 
book  ending  on  the  28th  of  February,  1854,  and  the  second 
pass-book,  being  a  continuation  of  the  first,  commencing  on 
the  second  of  March,  1854,  and  ending  with  the  year  1856. 
Their  authenticity  is  not  disputed. 

These  books  are  those  familiarly  known,  throughout  this 
laborious  investigation,  by  their  initials  and  their  numbers, 
F.  S.,  9  and  10 ;  and  I  shall  hereafter  refer  to  them  by 
those  titles. 

The  next  written  evidence  is  the  deposit  books  of  B.  R. 
No.  2,  kept  by  Mr.  Boker,  marked  F.  S.  14,  15,  16  &  17. 
The  books  first  referred  to  show  the  mode  in  which  Mr. 
Boker  acquired  the  means  to  become  a  banker.  The 
books  to  which  I  last  refer  are  the  evidences  of  the  mode 
in  which  he  collected  the  commercial  paper  he  purchased, 
They  also  are  without  designation;  they  also  fail  to  express 
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on  their  face,  or  anywhere,  their  purpose  or  mission;  they 
were  kept  by  Mr.  Boker  ;  he  alone  had  the  control  of  them. 

The  next  written  evidence  is  the  account  of  B.  R.  2,  in 
the  individual  ledgers  of  1851-2-3-4-5  &  6.  In  opening 
this  account  Mr.  Boker  violated  a  very  important  by-law 
of  the  bank,  that  there  should  be  no  anonymous  depositors. 
It  is  expressly  provided,  in  the  by-laws,  that  “every  person 
who  opens  an  account  and  transacts  business  with  the  bank 
shall  subscribe  his  name  in  a  book  to  be  called  the  book  of 
signatures,  to  be  kept  in  the  bank  for  that  purpose;”  and  if 
the  customers  be  a  firm,  it  is  provided  that  the  individual 
names  shall  be  subscribed,  together  with  their  residences. 
Certain  duties  of  the  most  stringent  character,  relating  to 
depositors,  are  imposed  on  the  officers  of  the  bank;  among 
others,  that  in  case  any  customer  shall  commit  the  offence 
of  over-drawing,  or  attempting  to  over-draw  his  account, 
information  shall  be  given  to  the  board  of  directors  without 
delay.  As  I  investigate  this  account  of  B.  II.  2,  kept  by 
Mr.  Boker,  the  results  exhibited  will  surprise  you  as  much 
as  the  results  in  Mr.  Boker’s  private  account.  The  B.  R. 
account  commenced  in  the  name  of  “Bills  Receivable, 
collection  account,”  next  it  was  changed  to  “  Bills  Receiva¬ 
ble,  No.  1,”  and  before  the  year  1852  expired  to  “Bills 
Receivable,  No.  2,”  which  name  it  continued  to  bear  until 
the  end  of  the  year  1856. 

You  will  observe  in  all  these  claims  of  the  hank,  the  strong 
family  resemblance  they  bear  to  each  other,  which  denotes 
their  common  origin. 

On  the  2d  of  August,  1852,  this  account  was  overdrawn 
by  Mr.  Boker,  $16,972.40;  on  the  2d  of  November  in  the 
same  year,  $38,155.53;  on  the  13th  of  January,  1853, 
$50,531.14. 

You  will  observe  that  Mr.  Boker  was  thus  paying  the 
overdrawing  of  the  first  teller's  drawer,  by  overdrawing 
from  his  account  of  1>.  R.  2. 

On  the  16th  of  March,  1853,  he  overdrew  this  account 
$54,738.78;  on  the  7th  of  April,  1853,  $34,706.59 ;  on 
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the  20th  of  April,  $16,755.90 ;  on  the  3d  of  August, 
$26,170.44;  on  the  6th  of  September,  $11,809.41;  July 
10th,  1854,  $43,259.35  ;  July  13th,  $63,077.49 ;  October 
6th,  $31,481.87  ;  October  18th,  $27,433.86  ;  March  13th, 
1855,  $54,798.52;  May  19th,  $47,989.16;  June  lltli, 
$67,891.45 ;  October  24th,  $80,659.16 ;  October  30th, 
$46,913.80;  February  3d,  1856,  $29,068.34;  December 
23d,  1856,  3,141.95;  and  December  26th,  1856,  $6,000. 

This  analysis  shows  the  importance  o'f  that  by-law  of 
the  bank  which  requires  a  customer,  who  is  permitted  to 
appear  on  the  individual  ledger,  to  record  his  name  and 
residence,  so  that  in  case  of  overdrafts,  he  may  be  notified 
and  pursued.  This  series  of  overdrafts  is  perfectly  start¬ 
ling!  Allow  me  to  ask  how  could  the  by-laws  of  the  bank, 
in  this  case,  be  observed?  Whom  was  the  book-keeper  to 
notify?  Mr.  Boker  ;  no  one  else;  if  it  is  proved,  as  it  is, 
that  Mr.  Boker  had  the  sole  control  of  the  account,  it  is 
needless  to  inquire  whether  the  book-keeper  notified  him 
or  not,  he  knew  the  fact,  and  was  bound  to  report  his  own 
default  to  the  board. 

It  is  absolutely  surprising  that  this  thing  could  have 
been  carried  on  without  the  knowledge  of  the  board  of 
directors.  But  there  was  suspicion  out  of  doors — to  prove 
this,  I  refer  to  a  very  significant  conversation  between  Mr. 
John  R.  White  and  Mr.  Boker,  page  38,  voh  2.  It  seems 
that  although  the  board  of  directors  were  ignorant,  others 
strongly  suspected.  That  conversation  proves  it,  and  we, 
who  now  know  the  truth,  realize  that  Mr.  White  uncon- 
ciously  inflicted  torture  on  Mr.  Boker.  Mr.  White  says: 
(this  was  in  1857  :) 

“  Before  the  report  was  presented,  I  conversed  with  Mr.  Boker,  and 
told  him  that  his  nominal  salary  exposed  him  to  obloquy  and  misrepre¬ 
sentation  ;  that  it  was  bad  enough  to  have  money  and  obloquy  together, 
but  that  obloquy  without  salary  was  intolerable,  and  that  I  thought  he 
owed  it  to  himself,  to  fix  a  fair  compensation  ;  that  the  public  would 
not  believe  that  he  served  for  a  nominal  sum  without  deriving  some 
incidental  advantages  from  the  position.  lie  smiled,  and  remarked 
that  he  should  like  those  advantages  pointed  out.  I  told  him  that  I 
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did  not  believe  there  was  such  derived  by  him,  but  that  I  was  not  the 
public.  He  smiled  again,  with  a  fatigued  air,  for  he  was  quite  indis¬ 
posed  at  the  time,  and  Mrs.  Boker  was  at  death’s  door.” 

I  will  next  refer  to  the  parole  evidence  relating  to  the 
pass  books,  F.  S.  9  and  10,  and  the  account  of  B.  K.  2,  and 
the  circumstances  surrounding  the  keeping  and  conducting 
of  them. 

At  page  66,  vol.  1,  Mr.  Lehman  being  asked  what  the 
books  F.  S.  9  and  10,  are,  says: 

“  They  are  Mr.  Boker's  private  books,  showing  the  amount  of  money 
that  was  used  by  Mr.  Boker,  and  not  entered  on  the  regular  books  of 
the  bank.” 

At  page  73,  Mr.  Wharton  asks  Mr.  Lehman  in  what 
sense  he  used  the  term  “private,”  in  saying  the  books  F.  S. 
9  and  10,  were  Mr.  Boker’s  private  books.  He  replies: 

“  I  mean  that  they  were  for  his  own  use,  not  for  the  bank.” 

He  also  testifies  as  follows: 

Q.  “  What  use,  if  any,  was  made  of  them  by  yourself  or  any  other 
officer  of  the  bank  ?” 

A.  “The  only  use  I  made  of  them,  was  to  take  an  account,  at  three 
o'clock,  of  the  amount  outstanding  on  these  books,  in  order  to  settle 
my  cash.” 

Q.  “  Who  had  the  possession  of  them  for  that  purpose  ;  how  long  did 
they  remain  with  you,  and  what  did  you  do  with  them  while  you  had 
them,  and  after  you  had  finished  your  daily  entries  ?” 

A.  “They  were  in  my  possession  for  the  purpose.  Well,  I  always 
had  access  to  them  ;  they  were  left  in  the  bank  ;  any  one  had  access  to 
them;  they  were  in  my  possession  as  long  as  Mr.  Boker  was  there; 
they  were  put  into  the  vault  while  I  had  them,  with  the  other  books 
after  finishing  the  daily  entries.” 

At  page  74,  Mr.  Lehman  says: 

The  “word  ‘off’  means  a  check  which  Mr.  Boker  gave  as  so  much 
cash  paid  in,  and  deducted  off  the  amount  he  had  out,  all  these  ‘offs 
are  for  that  purpose  of  reducing  the  amount.” 

At  page  75,  he  says: 

“  The  account  styled  Bills  Receivable,  No.  2,  represented  paper  that 
Mr.  Boker  did  on  his  own  account,  and  that  did  not  appear  in  the  books 
of  the  bank.” 

At  the  same  page,  my  learned  friend  Mr.  Wharton,  puts 
to  th3  witness  the  question  : 
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“You  have  said  that  Bills  Receivable  No.  2,  represented  ‘paper  that 
Mr.  Boker  did  on  his  own  account’ ;  do  you  mean  by  that,  that  Mr. 
Boker  discounted  such  paper  without  the  formal  authority  oi  the  board, 
or  any  committee,  or  do  you  mean  that  he  discounted  it  tor  his  own  in¬ 
dividual  gain  or  profit,  or  what  else  do  you  mean  ?” 

The  answer  is : 

*■  I  mean  that  he  did  it  without  the  authority  of  the  board,  or  any 
committee,  and  for  his  own  special  benefit.” 

At  page  77,  he  gees  on  to  give,  and  continues  for  many 
pages,  a  description  of  the  entries  in  those  books,  their  dates, 
amounts,  and  character,  as  they  are  described  in  F.  S.  9 
and  10. 

At  page  105,  Mr.  Lehman  says  in  reference  to  a  conver¬ 
sation  had  with  Mr.  Boker  in  reference  to  the  withdrawals, 
by  Mr.  Boker,  of  money  from  the  drawer: 

“  I  had  a  conversation' with  Mr.  Boker.  I  do  not  recollect  how' long 
ago  it  was.  It  was  in  regard  to  the  amount  and  the  consequences,  and 
he  told  me  that  he  had  securities  for  the  amount  that  he  had  out,  and 
intimated  that  it  would  be  made  right  whenever  it  was  necessary,  or 
something  to  that  effect.  I  don't  recollect  the  express  words.  I 
asked  him  what  the  consequences  would  be  in  case  of  his  death,  and 
how  these  amounts  might  be  made  up,  or  returned,  or  what  arrange¬ 
ment  could  be  made.  He  told  me  that  he  had  securities  for  these 
amounts.  I  always  believed  it  to  be,  and  knew  it  to  be,  a  very  wrong 
thing.  I  knew  he  was  using  money  that  belonged  to  the  bank,  and  I 
thought  it  might  be  of  some  serious  consequence  to  me.  I  never  made 
any  attempt  to  stop  him,  any  further  than  that.  I  told  him  I  felt  uneasy 
about  it.  It  was  noticed  in  the  bank  by  others,  and  they  spoke  to  me 
on  the  subject,  one  gentleman  in  particular.” 

At  pages  116  and  117,  Mr.  Lehman  in  again  referring  to 
that  conversation,  seems  to  apply  it  to  the  money  taken 
from  the  drawer  on  demand  loans.  In  either  way,  the  con¬ 
versation  is  significant  and  important.  Air.  Lehman  is 
asked,  at  page  117,  on  cross-examination: 

“  Did  you  not  mention  the  subject  to  the  cashier,  and  did  he  not  say 
to  you  iu  substance,  that  the  bank  had  security  for  every  dollar  that 
was  out  ?  If  not,  what  did  he  say  on  the  subject  ?  ’ 

A.  1  mentioned  it  to  Mr.  Boker,  and  he  told  me  he  had  security. 
I  then  mentioned  it  to  Mr.  Schaffer,  and  told  him  wdiat  Mr.  Boker  had 
said.  I  don’t  recollect  that  he  confirmed  Mr.  Boker,  exactly,  but  he 
spoke  in  relation  to  some  stocks  that  he  knew  Mr.  Boker  had.” 
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Q.  “Did  yon  not  ask  Mr  Schaffer  if  he  had  seen  the  securities,  and 
did  he  not  say  that  he  had  seen  them  ?” 

A.  “  I  do  not  recollect  that  he  told  me  that,  but  from  what  he  said, 
I  should  judge  he  knew  there  was  some  there.” 

Q.  “Did  you  not  say  to  Mr.  Boker  that  you  were  uneasy  at  the  very 
large  amount  of  money  that  was  out  of  the  bank,  and  was  it  not  in  refer¬ 
ence  to  that  very  large  sum  that  you  made  the  suggestion  to  Mr.  Boker, 
and  was  it  not  in  reference  to  the  same  sum  that  he  replied  he  had 
security  for  the  whole  of  it  ?” 

A.  “  It  was  in  reference  to  the  large  sum  that  was  out  on  checks 
lying  in  my  drawer;  it  being  an  irregular  way  of  doing.” 

Q.  “Those  checks  amounting  to  about  how  much  ?” 

A.  “  The  books  will  show ;  there  was  nothing  said  about  amount;  it 
was  perhaps  some  hundreds  of  thousands  of  dollars.” 

Q.  “Did  you  not  after  this  conversation  with  Mr.  Boker,  being  still 
uneasy,  go  to  the  cashier,  and  tell  him  what  had  passed  between  you 
and  Mr.  Boker,  and  did  he  not  tell  you  that  there  was  security  for  that 
money,  and  upon  your  asking  him  if  he  had  seen  the  securities  did  he 
not  reply  that  he  had  ?” 

A.  “  I  do  not  recollect  asking  him  if  he  had  seen  the  securities,  but 
he  intimated  that  he  knew  of  some  securities  which  Mr.  Boker  had.” 

Q.  “Had  you  any  other  conversation  with  Mr.  Charles  S.  Boker, 
than  that  you  have  mentioned,  in  reference  to  the  money  of  the  bank, 
if  so,  when  and  what  was  it  ?” 

A.  “  I  had  another  conversation  with  him  in  regard  to  the  money 
paid  out  on  the  little  pass  books.  I  think  it  was  over  $60,000  at  one 
time;  the  book  will  show  however.  I  asked  him  whether  in  case  of  his 
death  his  executors  or  administrators  would  admit  a  book  of  that  kind, 
charges  made  in  that  way;  he  told  me,  in  order  to  satisfy  my  mind,  he 
would  give  me  two  checks  which  I  could  charge  up  in  case  any  thing 
should  happen  ;  I  think  the  checks  were  for  $30,000  each,  he  said  he 
did  not  want  them  charged  up  immediately,  it  would  reduce  the  deposit 
account  that  much,  and  our  men  up  stairs  would  not  understand  what 
it  meant,  meaning  as  I  supposed  the  directors.  He  remarked  that  it 
was  only  a  pious  fraud.” 

At  page  118  and  119,  Mr.  Lehman  is  asked,  on  cross- 
examination,  this  question; 

“You  have  said  that  the  notesdiscountedundertheheadofB.lt. 

I 

No.  2.  when  collected,  were  passed  to  the  credit  of  that  account,  did 
not  the  bank  receive  in  such  cases  the  benefit  of  the  discount  or  interest) 
whatever  that  might  have  been  ?” 

A.  “It  never  had  any  benefit  that  I  know  of.”  The  testimony  on 
the  remainder  of  the  page  is  also  important,  because  Mr.  Lehman  ex- 
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plains  that  in  case  of  discounts  made  b_v  the  board,  the  bank  received 
the  benefit,  and  in  case  of  discounts  made  by  Mr.  Boker,  the  bank  did 
not. 

“  Question  repeated  with  this  explanation,  viz. :  1  by  benefit,’  is  meant 
the  money  which  was  equivalent  to  the  interest  or  discount.” 

A.  “  I  do  not  know  of  any  interest  ever  going  to  the  bank.  The  face 
of  the  note  went  to  the  creditor  of  the  depositor.” 

Q.  “Was  not  the  depositor  in  such  cases,  B.  It.  No.  2,  and  was  not 
in  such  cases  the  money  paid  into  the  bank  to  the  credit  of  that  ac¬ 
count  ?” 

A.  “The  depositor  in  such  case  was  B.  R.  No.  2,  and  the  money  in 
such  cases  was  paid  into  the  bank  to  the  credit  of  that  account.” 

Q.  “Was  there  any  difference  so  far  as  the  bank  was  concerned  in 
the  payment  of  a  note  discounted  and  entered  under  head  of  B.  R. 
No.  2,  and  the  payment  of  any  other  note  discounted  at  the  board? 
If  there  was,  please  state  exactly  that  difference  ?” 

A.  ‘  Those  of  B.  R.  No.  2,  were  entered  in  the  individual  account; 
they  belonged  to  the  individual  account ;  those  discounted  at  the  board, 
belonged  to  the  bank,  and  were  entered  in  the  general  ledger.” 

Q.  “Was  there  any  other  difference  ?” 

A.  “  I  do  not  know  of  any  other  difference.” 

Q.  “  In  the  case  of  discounts  made  at  the  board,  who  received  the 
benefit  of  the  discount  ?” 

A.  “The  bank  received  the  benefit  of  the  discount.” 

Q.  “  In  reference  to  the  discounts  mentioned  in  F.  S.,  No.  9  and  10, 
who  received  the  benefit  of  those  ?” 

A.  “The  individual  who  loaned  the  money.  I  know  of  no  other 
benefit,  that  any  other  account  derived  from  it.” 

Q.  “Then  there  was  that  further  difference,  was  there  not,  between 
the  two  classes  of  discounts  ?” 

A.  “Certainly,  one  was  to  the  individual,  the  other  was  to  the 
bank.” 

At  page  121,  Mr.  Lehman  details  a  conversation  lie  had, 
after  the  death  of  Mr.  Boker,  with  one  of  the  administra¬ 
tors,  Geo.  II.  Boker.  He  says  : 

“  He  (Mr.  Geo.  H.  Boker)  requested  me  to  call  up  and  see  him.  I 
think  the  first  question  he  asked  me  was  in  regard  to  some  Beaver 
Meadow  stock  that  belonged  to  his  father,  and  at  that  time  had  been 
transferred  to  the  bank.  I  told  him  that  I  knew  nothing  about  the 
stock,  but  that  his  father  had  made  use  of  large  amounts  of  money  be¬ 
longing  to  the  bank,  and  whatever  was  transferred  in  that  way,  was  a 
payment  of  the  moneys  he  had  made  use  of.  I  spoke  in  relation  to  the 
interest,  the  profits,  arising  from  the  money  he  had  used.  Mr.  Boker 
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stated  that  his  father  did  not  speculate.  I  ought  to  have  mentioned 
that  when  I  first  spoke  to  him  about  the  large  amount,  he  asked  me 
what  his  father  could  have  done  it  for.  I  told  him  I  did  not  know  what 
he  did  with  it,  and  it  was  after  that  he  mentioned  that  he  did  not  specu¬ 
late.  He  mentioned  that  his  father’s  property  was  clear,  I  think  he 
said.  I  told  him,  I  presume  the  house  he  lived  in  in  Walnut  street,  and 
I  think  I  mentioned  in  Locust  street  also,  might  no  doubt  be  clear  ;  that 
I  had  paid  the  bills  which  had  been  charged  in  those  books,  mechanics’ 
bills  and  also  furniture.  Then  I  think  1  mentioned  the  way  in  which  I 
thought  this  money  had  been  made.  I  spoke  of  the  accumulation  of 
interest  in  the  back  of  the  drawer.  I  think  that  is  as  near  the  conver¬ 
sation  as  I  can  recollect.  Mr.  Geo.  Bolter  said  that  no  body  interfered 
with  him,  or  that  he  was  allowed  to  do  it,  or  something  to  that  effect.” 

Q.  “  Did  you  explain  what  you  meant  by  the  accumulation  of  interest, 
and  the  back  of  the  drawer?” 

A.  “I  do  not  recollect  exactly  what  explanation  I  gave  of  it.  I  told 
him  that  his  father  had  no  difficulty  about  building  and  the  furniture. 
1  told  him  that  his  father  was.  making  that  money  out  of  the  interest 
and  profits  of  moneys  belonging  to  the  bank,  and  that  there  was  no 
difficulty  about  having  the  property  clear.” 

Mr.  Pearson,  wTho  was  the  assistant  of  Mr.  Lehman,  after 
June  1852.  says,  at  page  129,  vol.  1,  on  being  shown  these 
books,  called  F.  S.  9  and  10: 

I  know  those  books  ;  they  were  used  for  the  purpose  of  making  the 
cash  settlement  from  day  to  day.  The  amount  of  these  books  from 
day  to  day,  represented  money  that  had  been  taken  from  the  drawer  by 
Mr.  Boker,  the  president,  from  time  to  time  ;  they  represented  so  much 
cash  for  the  first  teller  from  day  to  day,  .Frequently  the  cash  was  taken 
from  the  drawer  by  memoranda ;  a  memorandum  would  be  made  out, 
and  given  to  the  receiving  teller  to  credit  different  parties,  and  the 
amount  passed  to  the  paying  teller  as  so  much  cash,  by  the  receiving 
teller.  From  those  memoranda,  entries  would  be  made  in  these  books, 
No.  9  and  No.  10;  the  total  amount  of  these  books  represented  the 
amount  of  money  taken  from  the  drawer.  When  the  receiving  teller 
handed  over  these  memoranda  to  the  paying  teller,  they  would  be  re¬ 
ceived  by  the  latter  as  cash.  In  cases  other  than  those  in  which  the 
memoranda  were  used,  the  cash  would  be  taken  out  of  the  drawer;  I 
mean  in  all  the  other  cases  that  1  know  of.  I  made  entries  in  F.  S. 
No.  9  and  No.  10;  they  wrere  made  by  the  president’s  orders.  Those 
books  were  kept  on  the  paying  teller’s  counter  or  desk ;  and  after  bank 
business  was  over,  they  remained  there  ;  Mr.  Boker  saw  them  daily, 
almost  ;  he  had  access  to  them  at  all  times,  my  duty  during  banking 
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hours  was  to  be  at  the  paying  teller’s  desk,  and  after  banking  hours,  I 
assisted  in  making  up  his  settlement  daily.” 

Mr.  Hoffman,  the  discount  clerk,  says  at  pages  135  and 
136: 

“  Bills  deposited  by  customers,  whether  banks  or  individuals,  for  col¬ 
lection,  if  payable  in  the  city,  were  taken  charge  of  by  me,  and  entered 
in  the  deposit  note  book,  and  when  paid  they  were  entered  to  the  credit 
of  the  depositor.  The  notes  discounted  by  the  bank  were  not  entered 
for  collection  in  the  same  book;  when  collected  they  went  to  the  credit 
of  what  was  called  bills  discounted,  in,  the  general  ledger  I  made  a 
number  on  each  note  received;  we  numbered  the  bills  from  one  to  ten 
thousand.  Collection  bills  were  numbered  in  black  ink  ;  bills  discounted 
were  numbered  in  pencil  in  former  times,  except  foreign  ones,  which 
were  numbered  in  red  ink.  I  recollect  bills  deposited  for  collection  to 
the  credit  account  B.  B.  No.  2.  They  were  handed  to  me  by  Mr.  Chas. 
S.  Boker.  Tie  did  this  from  the  time  I  came  into  the  bank,  until  a  very 
short  time  before  his  death.  I  can’t  tell  how  long;  I  suppose  the  books 
will  show.  He  kept  a  regular  pass  book,  in  whi6h  they  were  entered.” 

Being  shown  books  marked  F.  S.,  Nos.  14,  15,  16,  and 
IT,  the  witness  is  asked  to  say  whether  these  are  the  books 
referred  to. 

A.  “  They  are ;  I  recognize  the  handwriting  of  several  persons  in 
them  ;  I  see  that  of  Mr.  Culbertson,  the  former  discount  clerk,  also  of 
Mr.  Cooke,  the  former  note  clerk ;  there  are  some  entries  by  Mr.  Chas. 
S.  Boker,  and  by  myself.*  *  *  *  When  I  made  the  entries  Mr. 
Boker  always  brought  the  book  and  the  note.  I  do  not  recollect  a 
single  instance  when  he  did  not.  As  a  general  rule  he  would  wait  till  L 
entered  them,  unless  there  were  a  great  many.  W hen  the  entries  were 
made,  the  book  was  handed  to  Mr.  Boker  again.  When  other  entries 
were  to  be  made  he  produced  the  book.” 

At  page  140,  referring  to  the  three  deposit  books,  he 
says  : 

“Mr.  Boker,  at  intervals,  I  cannot  say  what,  asked  me  to  add  up  the 
amount  of  the  bills  entered  in  these  books,  not  yet  matured,  in  order  to 
verify  it  with  his  accouht.  He  would  generally  tell  me  whether  I  was 
correct  or  not.  I  should  judge  I  would  do  this  three  or  four  times  a 
year.  I  recollect  doing  this  on  several  occasions.  I  cannot  say  how 
often;  1  do  not  recollect  of  bills  discounted  ever  having  been  proved 
or  verified  at  Mr.  Boker’s  suggestion,  until  a  short  time  before  his 
death.” 

Being  referred  to  entries  in  books  Nos.  14,  15,  16,  17, 
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and  18,  of  cash  deposited,  for  instance,  Aug.  10,  1854,  of 
$24,000;  May  27,  1854,  of  $700;  June  6,  1854,  of  $2,950 ; 
Feb.  6,  1854,  of  $1,000;  lie  says,  those  entries  of  the  dates 
mentioned,  are  Mr.  Boker’s. 

At  page  141,  he  says  : 

“  The  money  for  these  notes  would  be  entered  to  the  credit  of  Bills 
Receivable,  No..  2.” 

I  will  next  refer  to  the  testimony  of  Mr.  Win.  L.  Oakford, 
who  has  been  employed  in  the  bank  as  book-keeper  since 
March,  1847.  He  kept  the  account  B.  R.  No.  2,  and  also 
the  collateral  note  account  in  the  individual  ledger  during 
their  existence. 

At  page  144,  vol.  1,  Mr.  Oakford  describes  these  ac¬ 
counts  : 

“  These  accounts,  all  of  them,  during  those  times,  were  kept  in  the 
individual  ledger.  Chas.  S.  Boker  had  the  management  of  the  account 
(B.  R.  2).  I  knew  no  other  individual  in  connection  with  that  account 
except  Mr.  Boker.  The  president  and  cashier  had  the  privilege  of  ex¬ 
amining  the  individual  ledger.  The  directors  have  never  taken  the 
liberty  of  examining  the  individual  ledger.  Checks  were  drawn  against 
that  account  from  time  to  time.” 

At  page  153,  my  learned  friend  Mr.  Wharton,  asks  Mr. 
Oakford : 

Q.  “  What  reason,  if  any,  was  given,  so  far  as  you  know,  for  the 
opening  at  the  latter  date  (Dec.  5th,  1851),  of  bills  receivable  account 
in  the  individual  ledger,  or  what,  so  far  as  you  know,  prompted  the 
opening  of  that  account?” 

A.  “Mr.  Boker  gave  no  reason  to  me  for  opening  the  account;  he 
merely  asked  me  to  open  such  an  account ;  I  had  no  way  of  judging  of 
what  the  purport  of  the  account  would  be,  or  why  it  was  opened.” 

At  page  154  Mr.  Wharton  asks  him  the  question  : 

“Was  it  not  the  cashier’s  duty  more  particularly  to  attend  to  that 
matter,  and  to  supervise  the  accounts  of  the  clerks  and  book-keepers?” 

A.  “  It  probably  was  the  cashier’s  duty,  but  Mr.  Boker  examined 
these  matters  himself,  more  closely  than  the  cashier  did.” 

At  page  155  Mr.  Oakford  is  asked : 

“  What  was  entered  to  the  debit  of  bills  receivable  No.  2?” 

A.  “  They  were  generally  checks  drawn  by  Mr.  Boker  and  others,  as 
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I  have  testified,  that  were  sigDed  and  drawn  by  his  direction.  I  am  not 
aware  of  anything  there  besides  checks.” 

At  page  157  he  says  : 

“I  frequently  brought  the  checks  out  for  Mr.  Boker’s  inspection,  and 
when  examined  they  were  returned  to  the  vault  and  remained  there.  I 
do  not  know  that  I  can  answer  whether  the  deposit  of  them  in  the 
vault  had  any  connection  with  the  settlement  of  the  account.  Mr. 
Boker  had  the  bank  books  in  his  possession  all  the  time,  as  far  as  . 
know,  and  I  had  the  ledger.  The  only  settlement  I  made  was  on  the 
ledger.” 

Q.  “  What  book  do  you  refer  to  as  the  “  bank  book,”  which  Mr.  Boker 
had  ?” 

A.  “  I  refer  to  three  or  four  books,  small,  in  leather  covers, like  ordinary 
bank  books.  They  are  marked  F.  S.  14,  15,  16,  and  IT.  F.  S.  9.  and 
10,  would  also  be  included.  The  credits,  the  notes,  and  the  cash,  I 
think,  were  entered  in  those  books.  Mr.  Boker  had  the  books,  and  ex¬ 
amined  the  ledger  and  ticked  them  off  with  the  ledger.  I  do  not  think 
I  ever  made  an  entry  in  these  little  books  1  am  speaking  of,  except, 
perhaps,  when  Mr.  Boker  was  standing  by  me,  and  might  have  been 
suddenly  called  off.” 

At  page  239  Mr.  Oakford  is  asked  as  follows : 

“You  kept,  did  you  not,  the  account  styled  B.  R.  No.  2,  upon  your 
ledger  ?” 

A.  “  Yes,  sir.” 

Q.  “Was  nut  that  an  account  of  deposits  accruing  from  the  collec¬ 
tion  of  notes  ?” 

A.  “  Of  deposits  accruing  from  notes  and  cash.” 

Q.  “  Was  there  any  difference  in  the  supervision  exercised  by  Mr 
Boker  over  that  account,  from  that  which  he  exercised  over  the  accounts 
generally  ?” 

A.  “Yes  sir,  a  decided  difference.  The  other  accounts  of  the  bank, 
or  of  the  ledger,  I  should  say,  Mr.  Boker  rarely  examined.  This  ac¬ 
count,  he  examined  every  entry  in  it.  That  is  the  difference  in  super¬ 
vision.” 

The  next,  and  last,  of  these  recent  accounts  of  Mr.  Boker 
was  opened  by  his  direction  in  the  individual  ledger,  called 
the  “  collateral  note  account.”  The  latter  was  opened  to 
register  the  special  fund  arising  from  the  sale  of  Lancaster 
Bank  Notes,  but  afterwards  used  by  Mr.  Boker  as  a  B.  B.  2 
account,  after  he  appropriated  that  fund,  as  will  be  presently 
shown. 
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At  Yol.  1,  page  150,  Mr.  Oakford  says: 

i 

“A  collateral  note  account  was  opened  on  Nov.  21st,  1856,  and 
terminating  Dec.  21st,  1857.”  He  says:  “  It  was  opened,  I  think,  by 
Mr.  Schaffer's  directions,  in  the  first  instance.  The  account  closed  with 
a  cash  entry  of  $54,266  03.  The  account  was  overdrawn  by  that 
amount  at  the  time  of  its  closing,  Dec.  2 1st,  1857.  He,  Mr.  Boker,  had 
control  of  the  account.  I  knew  no  one  else.  The  checks  upon  it  were 
drawn  by  Mr.  Boker,  or  by  his  direction.  The  checks  now  shown  me 
are  those  drawn  against  that  account.  There  are  thirty-seven  of  the 
checks  in  the  handwriting  of  Mr.  Boker;  seventeen  in  Mr.  Schaffer’s 
handwriting;  and  two  dated  respectively,  Dec.  15th  and  Dec.  17th,  are 
in  the  handwriting  of  Mr.  Moody.” 

Mr.  Schaffer,  at  page  302,  is  asked  why  the  collateral 
note  account  was  opened  in  the  Individual  Ledger,  and  for 
what  purpose  Mr.  Boker  afterwards  used  it.  lie  says: 

“  I  do  recollect  the  opening  of  that  account.  At  that  time  the  Lan¬ 
caster  Bank  had  failed,  owing  the  Girard  Bank  a  very  large  amount  of 
money.  The  Girard  Bank  held  collaterals  from  the  Lancaster  Bank, 
and  among  the  rest  of  their  collaterals,  they  held  a  large  amount  of 
their  circulating  notes.  Part  of  these  notes  were  sold  and  the  pro¬ 
ceeds  placed  to  the  credit  of  this  account.  The  same  amount  of  Lan¬ 
caster  Bank  notes  was  subsequently  purchased  by  the  Girard  Bank,  in 
order  to  make  good  their  circulation.  The  Lancaster  Bank  had  other 
collaterals  lodged  with  the  Girard  Bank,  sufficient,  as  supposed,  to 
make  their  account  good.  The  first  sales  of  the  Lancaster  notes  were 
from  seventy  to  eighty  per  cent.  They  would  average  at  least  seventy 
per  cent,  and  were  purchased  at  an  average,  I  suppose,  of  from1  fifty-five 
to  sixty  per  cent.  The  checks  for  the  repurchases  were  drawn  on  the 
collateral  note  account.  There  appear  to  be  other  transactions  merged 
in  the  collateral  note  account,  commencing  December  5th,  1857,  The 
transactions  are  noted  in  the  ledger  here,  and  that  is  all  I  know  about 
them.  These  transactions  are  purchases  of  notes  by  Mr.  Boker,  and 
their  collection.” 

At  page  90,  Yol  2,  we  find  a  reason,  if  we  did  not  find  it 
in  the  by-laws,  why  the  individual  ledger  was  selected  by 
Mr.  Boker  as  the  effectual  place  to  hide  the  record  of  secret 
transactions.  Mr.  John  B.  White,  says: 

“Any  book  of  the  bank  was  open  to  any  director,  except  the  private 
account  of  any  customer;  which  is  the  rnle  in  all  banks.” 

In  the  second  place,  I  propose  to  show  that  these  trans- 
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actions,  during  the  long  period  of  time,  and  for  the  great 
amounts,  indicated,  were  carried  on  without  the  knowledge 
of  the  Board  of  Directors,  and  without  any  ratification  by 
them. 

Mr.  Ford,  who  was  a  director  from  1846  to  1856,  with  the 
exception  of  two  intervals  of  one  year  each,  testifies  at  page 
263,  Vol.  1,  as  follows: 

Q.  “  Did  you  during-  the  time  you  were  a  director,  know  of  the  exist¬ 
ence  of  an  account  called  B.  R.  No.  2,  or  bills  receivable  No.  2. 

A.  No,  sir.  I  knew  of  no  book  representing  the  discounts  made  by 
the  bank,  except  the  one  that  was  laid  before  the  board  of  directors,  a 
large  book.” 

Q.  “  Was  the  fact  of  the  existence  of  such  an  account  communicated 
to  the  board,  at  any  time  in  your  presence?” 

A.  “  No,  sir.” 

At  page  264,  the  examination  is  continued. 

Q.  “Please  look  at  these  books  F.  S.  No.  9,  and  F.  S.  No.  10,  and 
state  whether  the  transactions  therein  mentioned,  or  any,  or  which,  of 
them,  were  known  to  you,  or  communicated  to  the  board,  while  you 
were  a  director  ?” 

A.  “  I  have  no  knowledge  of  these  discounts  at  all ;  or  the  notes  re¬ 
ferred  to.  They  were  not  communicated  to  the  board,  unless  they  are 
in  the  regular  discount  book  of  the  board.  I  can  speak  confidently  in 
regard  to  some  of  these  accounts,  that  they  never  were  reported  to  the 
board  of  directors  when  I  might  have  been  present.” 

Q.  “  Had  you  knowledge  as  a  director,  or  was  the  fact  ever  commu¬ 
nicated  to,  or  spoken  of,  at  the  board,  that  large  sums  of  money  were 
being  taken  out  of  the  first  teller’s  drawer,  and  used  in  the  discount  of 
notes  not  laid  before  the  board  ?" 

A.  “No,  sir.” 

Q.  “Would  the  board  of  directors,  in  your  judgment,  according  to 
your  knowledge  of  the  policy  and  action  of  the  board,  have  approved  of 
such  practice,  if  known  to  them  ?” 

A.  “  In  my  judgment,  I  think  not,  I  should  have  objected  to  it.  I 
cannot  conceive  how  they  would  approve  of  these  outside  discounts.  It 
was  the  custom  of  the  bank,  and  of  the  officers  of  the  bank,  to  enter 
upon  the  discount  book  such  notes  as  in  their  opinion  would  receive  the 
sanction  of  the  board,  and  a  large  amount  of  other  notes  that  -were  not 
so  entered,  came  before  the  board,  after  the  reading  of  those  recorded 
on  the  book.  A  great  portion  of  those  not  recorded  were  rejected,  and 
often  some  of  those  that  were  recorded  were  stricken  out.  I  therefore 
infer  from  this  custom  of  the  officers  that  other  directors,  like  myself, 
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confidently  believed  that  all  notes  offered  to  the  bank  for  discount, 
came  regularly  before  them  in  this  way,  and  on  that  ground,  I  believe 
that  a  proposition  to  discount  to  an  extent  which  I  see  on  these  books 
F.  S.  No.  9  and  10  would  have  been  rejected.” 

Mr.  Wm.  L.  Schaffer,  at  page  807,  Yol.  1,  is  asked: 

‘•You  have  seen  the  account  called  B.  R.  No.  2,  have  you  not,  and 
the  books  kept  by  Mr.  Lehman,  in  his  drawer,  marked  F.  S.  No.  9  and 
No.  10?” 

A.  "Yes,  sir;  I  have.” 

Q.  “  Hud  you  any  control  or  direction  of  those  accounts,  or  books, 
or  the  discounts  and  loans  of  money  therein  referred  to?” 

A .  “  No,  sir.” 

Q.  ‘-Were  the  loans  and  discounts  therein  mentioned,  or  any,  and 
which  of  them  ever,  during  the  currency  of  those  books  communicated 
to  the  Board  of  Directors  to  your  knowledge?” 

A.  “  They  were  not.” 

Q.  “  How  long  have  you  been  cashier  of  the  bank  ?”  ' 

A.  “About  fifteen  years.” 

Q.  '■  Have  you  usually,  or  always,  attended  the  meetings  of  the  Board 
of  Directors,  and  remained  at  their  meetings  during  the  session,  while 
you  were  cashier  ?” 

A.  “Yes,  sir;  usually,  I  do  not  mean  always;  I  am  always  present 
unless  prevented  by  sickness,  or  absence  from  the  city,  which  would  not 
average  more  than  eight  or  ten  times  a  year.” 

At  page  819,  the  witness  is  asked  on  cross-examination 
by  Mr.  Montgomery : 

“You  knew,  did  yon  not,  during  Mr.  Boker’s  life,  and  of  course 
during  your  own  connection  with  the  bank,  that  there  was  an  account 
on  its  books  styled  bills  receivable  No.  2,  or  B.  R.  No.  2.” 

A.  “  Yts,  I  did.” 

(j.  "Do you  not  know  that  during  that  same  period,  the  directors,  or 
some  of  them,  knew  also  of  such  an  account,  either  by  that  name,  or  as 
an  account  containing  among  other  things,  discounts  made  by  the  Pre¬ 
sident,  and  not  regularly  submitted  to  the  board?” 

A.  “1  do  not  know  whether  any  of  the  directors  had  a  knowledge  of 
it  or  not.” 

Q.  “What  was  your  understanding  or  knowledge  of  the  account 
spoken  of?  What  did  such  account  according  to  your  knowledge  or 
understanding  purport  to  contain  ?” 

A.  “  It  was  an  account  kept  by  Mr.  Boker,  which  he  gave  me  to 
understand  was  used  to  obtain  accounts  for  the  bank,  and  for  making 
up  losses  which  the  bank  sustained.  He  never  particularly  explained 
to  me  how  he  used  the  profits  arising  from  said  account.” 
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Q.  “Had  you  not,  from  time  to  time,  in  the  discharge  of  your  office, 
opportunities  of  inspection  of  that  account,  and  of  the  entries  and 
papers  connected  therewith ;  and  did  you  not  by  inspection  or  other¬ 
wise  acquire  information  touching  the  same  ?” 

A.  “  I  did  not  at  anytime  attempt  to  interfere  with  said  account, 
nor  did  I  inspect  it.  Mr.  Bober,  as  President  of  the  Bank,  was  very 
jealous  of  his  prerogatives.  I  did  not  acquire  information  of  said 
account,  entries,  or  papers,  either  by  inspection  or  otherwise.” 

Q.  “Hid  you  not  know  of  the  existence  of  the  books,  which  are  now 
designated  F.  S.  Nos.  9  and  10,  at  the  time  they  were  in  use,  and  did 
you  not  from  time  to  time  see  them,  and  did  you  not  know,  or  were  you 
not  informed  of  the  purpose  for  which  they  were  used  ?” 

A.  “Yes,  so  far  as  the  entries  in  the  books  show,  but  not  beyond 
that.” 

Q.  “  Did  you  not  know,  or  were  you  not  informed,  that  the  money 
used  in  discounting  certain  notes  or  other  securities*  came  from  Mr. 
Lehman’s  drawer?  ” 

A.  “  Yes.” 

Q.  “  Did  you  not  know,  or  were  you  not  informed,  that  the  money  so 
used  wras  counted  as  cash  ?  ” 

A.  “Yes.” 

Q.  “  Did  you  not  know,  or  were  you  not  informed,  that  the  notes  so 
deposited  were  put  in  due  course  of  collection  in  the  bank,  and  that 
such  as  were  accordingly  collected  were  entered  in  bills  receivable  ac. 
count,  No.  2  ?  ” 

A.  “Yes.” 

At  page  324  Mr.  Schaffer  is  asked  : 

“Have  you  examined  in  order  to  ascertain  wdiether,  during  the  occa¬ 
sional  absence  of  Mr.  Boker,  you  had  any  connection,  in  any  -way.  with 
the  account  B.  E.  No.  2?  If  so,  will  you  please  state  your  present 
information  on  the  subject.” 

He  answers : 

“  I  have  examined,  and  can  find  no  trace  of  my  having  any  connec¬ 
tion,  in  any  way,  w'ith  that  account.  I  have  no  knowledge  or  recollec¬ 
tion  of  ever  having  had  anything  to  do  with  said  account,  nor  with 
the  said  notes,  or  any  of  them,  which  appear  in  said  account.’' 

At  page  325,  the  following  question  is  put  to  him : 

“  And  you  never  had  occasion,  yourself,  to  examine  the  account  re¬ 
ferred  to,  with  a  view  of  ascertaining  such  a  result,  or  have  you  no 
knowledge  or  information  of  any  such  examination  by  the  directors,  or 
officers  of  the  bank,  or  any  of  them,  for  the  like  purpose  ?” 

“  A.  I  have  had  no  occasion,  myself,  to  examine,  and  I  know  of  no 
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examination  of  the  kind  ever  having  been  made  by  the  directors,  or 
officers  of  the  bank,  or  any  of  them.” 

Mr.  Batcher,  who  was  a  director  from  1847  to  1859  in¬ 
clusive,  is  asked  at  page  380  : 

“Have  yon  seen  the  books  marked  F.  S.  No.  9  and  No.  10,  and 
the  account  called  bills  receivable,  No.  2  ;  if  so,  when  did  you  first  see 
or  know  of  them  ?” 

He  says : 

“  I  have  seen  the  books  since  the  death  of  Mr.  Boker,  in  an  exami¬ 
nation  of  the  bank.  I  had  never  seen  them  before.” 

Q.  “  Did  you,  or  the  board  of  directors  to  your  knowledge,  know  of 
the  existence  of  the  account  B.  B.  No.  2,  in  the  individual  ledger, 
prior  to  Mr.  Boker’s  death?” 

A.  “No,  not  to  my  knowledge.” 

I  next  call  your  attention  to  the  testimony  of  the  defence, 
which  makes  out  this  point  beyond  doubt.  I  refer  to  the 
testimony  of  Mr.  John  R.  White,  at  page  71,  Yol.  2;  and 
his  knowledge  on  the  subject,  from  his  long  acquaintance 
with  the  affairs  of  the  bank,  as  one  of  the  board  of  direc¬ 
tors,  affords  proof  as  positive  as  any  adverted  to.  Upon 
this,  as  upon  all  points  touching  the  want  of  knowledge 
of  the  board  of  directors,  of  the  dealings  of  Mr.  Boker, 
the  testimony  of  Mr.  White,  although  tinged,  as  his  im¬ 
pressions  are,  with  a  friendship  as  honest  as  zealous,  for 
Mr.  Boker,  and  distinguished  for  the  most  favorable  version 
of  any  subject  in  which  his  late  friend,  Mr.  Boker,  was 
concerned,  cannot  but  satisfy  you  that  the  claims  of  the 
bank,  so  far  as  they  rest  for  support  upon  the  concealments 
and  misrepresentations  of  Mr.  Boker,  need  no  testimony 
but  his. 

At  page  71,  he  is  asked,  and  answers,  as  follows: 

Q.*“  Do  not  the  earnings  on  notes  discounted  properly  belong  to  the 
discount  and  interest  account?” 

A.  “1  should  consider  them  as  so  belonging.” 

Q.  “  If  you  had  received,  while  acting  president,  profits  arising  from 
notes  discounted  with  the  funds  of  the  bank,  please  state  in  what  ac¬ 
count  of  the  bank  you  have  credited  those  earnings  in  order  to  dis¬ 
charge  yourself?” 

A.  “  I  should  have  discounted,  when  acting  as  chairman,  nothing 
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except  on  the  regular  discount  book,  in  which  case,  the  profits  of  the 
loans  of  the  money  would  have  been  passed  to  the  credit  of  interest 
and  discount.” 

p  Q.  “If  Mr.  Boker  had  received  profits  from  the  discount  of  notes 
with  the  funds  of  the  bank,  please  state  in  what  account  of  the  bank 
he  should  have  credited  these  earnings,  in  order  to  discharge  himself?” 

A.  “  In  regard  to  the  question  of  a  discharge  I  am  not  competent  to 
give  a  legal  opinion  ;  but  the  most  simple  and  natural  way  to  keep  the 
account  would  have  been  to  keep  a  record  of  the  discount  and  interest, 
and  to  pass  the  same  to  the  credit  of  the  account  bearing  that  name.” 

Q.  “  Please  look  at  the  books  now  shown  you,  marked  F.  S.  9  and 
10.  and  state  when  you  first  saw  them?” 

A.  “I  believe  I  never  saw  these  books  before ;  I  certainly  "never  did 
before  Mr.  Boker’s  death.” 

Q.  “Were  you  aware,  or,  to  your  knowledge,  was  the  board  aware 
of  the  discounts  mentioned  in  those  books  during  the  lifetime  of  Mr. 
Boker  ?” 

A.  “The  board  was  aware  that  Mr.  Boker  made  loans  from  the 
drawer,  but  I  do  not  think  they  were  aware  that  there  was  so  much 
paper  taken  as  these  accounts  seem  to  show.” 

Q.  “  When  you  say  the  board  was  aware  that  loans  were  made  from 
the  drawer,  do  you  refer  to  the  loans  spoken  of  by  you  on  the  top  of 
printed  page  5  of  your  testimony?” 

A.  “I  do.  The  general  understanding  of  the  board  in  regard  to 
Mr.  Boker’s  loans  was,  that  they  were  on  few  days  upon  checks,  with 
securities  as  collateral,  or  possibly  some  little  paper  having  a  short 
time  to  run.” 

At  page  5.  Mr.  White  says,  in  his  testimony : 

“  It  was  also  known  at  the  board  that  the  president  made  short  or 
temporary  loans  on  securities  with  a  margin,  he  being  supposed  to  be 
himself  a  competent  and  disinterested  judge  of  collaterals  or  securities, 
and  I  have  repeatedly  heard  him  speak  of  the  gain  on  discounts  of  that 
kind,  under  the  name  of  back-door  interest  with  which  he  informed  the 
board  he  enriched  the  assets  of  the  bank,  or  the  unproductive  rem¬ 
nant  of  securities  which  he  received  from  the  assignees.” 

At  page  72  Mr.  White  is  asked  : 

“Bid  Mr.  Boker  ever  report  to  the  board,  or,  to  your  knowledge 
credit  to  the  bank  the  profits  made  by  what  he  called  back-door 
interest ?”■ 

A.  “I  do  not  recollect  any  report  of  the  amount  of  the  same;  he 
simply  said  that  the  institution  got  the  benefits  of  the  same  by  the 
enrichment  of  assets. 

Q.  “Bid  you,  during  his  lifetime,  ever  see,  or,  to  your  knowledge, 
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did  the  board  see  or  know  of  the  account  in  the  individual  ledger  called 
Bills  Receivable,  No.  2?” 

A.  “  1  did  not  know  of  that  account  on  the  individual  ledger,  nor  do 
I  think  it  was  known  in  the  board.” 

Q.  “Please  look  at  the  deposit  books  now  shown  you  marked  F.  S. 
No.  14,  15,  16  and  17,  and  state  when  you  first  saw  them.” 

A.  “  I  have  seen  these  books  sometime  lately,  or  copies  of  them,  but 
1  did  not  see  them  during  the  lifetime  of  Mr.  Boker,  nor  whilst  I  was  a 
director  of  the  bank.” 

Q.  “  Were  they,  during  his  lifetime,  ever  known  to,  or  laid  before 
the  board  to  your  knowledge,  or  the  notes  mentioned  in  them  ?” 

A.  “  I  do  not  recollect  of  their  being  presented  to  the  board;  I  do 
not  think  they  were  known  to  the  board.” 

Q.  “  Did  you,  during  the  lifetime  of  Mr.  Boker,  see  an  account  in 
the  general  ledger  called  bond  account?” 

A.  “  I  did  not  see  that  account.” 

Q.  “Did  the  board  to  your  knowledge  see  it?” 

A.  “I  think  not.” 

Q.  “  When  did  you  first  see  the  account  called  loan  account  on  the 
general  ledger?” 

A.  “I  first  saw  it,  not  in  the  general  ledger,  but  in  the  evidence  in 
this  case.” 

Q.  “  Was  it,  to  your  knowdedge,  laid  before  or  known  to  the  board  ?” 

A.  “  It  was  known  to  the  board  that  there  was  a  loan  account, 
which,  together  with  bills  discounted,  made  up  the  securities  of  the 
bank.” 

At  the  foot  of  pnge  89  Mr.  White  states: 

“I  had  not  seen  F.  S.,  Nos.  9  and  10  when  F.  S.  D.  was  shown  to 
me  by  Mr.  Cummings,  in  September,  1858.  F.  S.  9  and  10  represented 
the  interest  as  left  with  the  bank,  or,  in  other  words,  the  net  amount  of 
the  discounted  paper  taken.” 

This  was  in  September,  1858,  seven  months  after  Mr. 
Boker’s  death. 

At  page  5,  Vol.  2,  Mr.  White  describes  a  discussion  that 
took  place  at  the  board  on  the  subject  of  these  short  loans 
in  the  teller’s  drawer.  He  says: 

“I  recollect  discussions  at  the  board  as  to  the  propriety  of  loans  of 
this  kind ;  some  of  the  members  urging  that  all  the  funds  of  the  bank 
should  be  invested  in  commercial  paper,  or  regular  discounts,  but  Mr. 
Boker  replied  that  loans  on  call,  or  for  brief  periods,  were  more  man¬ 
ageable  as  a  means  of  realizing  money  in  a  sharp  and  sudden  pressure 
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in  the  money  market,  than  commercial  paper,  which,  on  an  ordinary 
discount  line,  hardly  came  in  as  fast  as  the  deposits  would  run  down.” 

“  The  view  of  the  board  was  that  discounts  for  regular  customers 
should  be  made  before  the  board,  and  that  any  loans  made  by  the  presi¬ 
dent  should  be  on  such  security  that  the  bank  would  get  the  use  of  the 
money  in  any  emergency  by  a  call  of  a  few  days  on  its  borrowers.” 

Further  on  he  states: 

“It  was  a  matter  of  knowledge  with  me  that  loans  at  short  time 
were  made  at  other  banks  by  the  officers.  I  had  no  suspicion  of  Mr. 
Boker  ;  I  did  not  wish  to  look  into  his  drawer,  nor  did  I  hear  a  desire 
to  that  effect  expressed  by  anybody  else  in  the  board.  I  therefore  had 
no  precise  knowledge  of  the  loans  which  he  made.” 

At  page  6  he  says : 

“  When  I  came  back  in  1855  money  was  scarce,  and  for  the  first 
time  in  my  service  there  the  distribution  of  it  was  watched  narrowly 
and  in  a  grudging  spirit.” 

I  will  here  notice  certain  facts  concerning  the  Lancaster 
Bank  which  will  scarcely  be  thought  a  digression  from  the 
subject  in  hand. 

At  page  7  Mr.  White  says: 

“The  Lancaster  Bank  was  in  a  limping  condition  when  I  became  a 
director  in  November,  1855.  It  required  re-discounts  of  its  commer¬ 
cial  paper.  I  became  uneasy  about  those  re-discounts,  and  suggested 
to  Mr.  Boker  that  if  the  Lancaster  Bank  was  hard  up  it  might  perhaps 
be  tempted  to  use  its  collection  paper  for  discount,  such  things  having 
been  done  by  other  institutions  in  similar -circumstances.  I  suggested 
the  extreme  hazard  of  continuing  to  hold  up  such  an  institution,  to 
which  he  assented,  and  said  he  wished  to  know  how  to  close  it.” 

In  reference  to  the  large  discounts  for  the  Lancaster  Bank, 
appearing  on  F.  S.  9  and  10,  this  is  very  interesting  and 
important  testimony  ;  the  warning  of  Mr.  White  occurred  in 
November,  1855,  and  the  results  have  shown  the  facility 
with  which  Mr.  Boker  transferred  doubtful  paper  from  his 
account  of  B.  R.  2  to  the  bank. 

At  page  8,  Mr.  White  speaks  of  a  visit  he  had  made  to  the 
second  coal  field,  and  the  conviction  he  derived  from  that  visit 
that  persons  who  put  their  money  there  in  the  hope  of  an  early 
return,  would  be  disappointed,  and  that  the  principal  specu¬ 
lators  in  that  region  were  the  prominent  parties  in  the  Lan- 
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caster  Bank.  Hence  his  reasons  for  distrusting  the  Lancas¬ 
ter  Bank  in  1855.  He  says  : 

“  I  told  Mr.  Schaffer  so,  on  my  return,  at  which  he  seemed  much  dis¬ 
concerted.  Mr.  Boker  passed  through  the  room  whilst  I  was  talking 
loudly  on  this  point  with  Mr.  Schaffer,  and  laughed  at  Mr.  Schaffer’s 
perplexed  expression.  This  was  before  I  became  director  in  1855. 
When  I  became  a  director  some  months  after,  and  found  the  condition 
of  the  Lancaster  Bank’s  account  with  the  Girard  Bank,  I  was  anxious 
that1  the  Girard  Bank  should  get  out  of  the  tangle  as  quickly  as  possi¬ 
ble.  The  paper  of  the  persons  I  have  before  mentioned  (Messrs. 
Baumgardner,  Helfenstein  &  Longenecker,)  was  among  the  paper  re¬ 
ceived  from  the  Lancaster  Bank,  to  such  an  extent  as  to  give  me  sus¬ 
picions.” 

Ho  one  will  doubt  that  in  November,  1855,  Mr.  Boker  was 
warned  that  the  Lancaster  Bank  was  unsafe. 

At  page  835,  Yol.  2,  in  a  statement  of  notes  discounted 
by  Mr.  Boker  appearing  in  B.  R.  No.  2,  for  the  Lancaster 
Bank,  from  May  18,  1854,  to  November  G,  1855,  amounting 
to  $836,084.77,  the  last  discount  was  November  G,  1855, 
$179,529.  It  thus  appears  that  in  November,  1855,  and  for 
the  eighteen  months  preceding,  Mr.  Boker  had  liberally 
loaned  to  the  Lancaster  Bank,  and  had  abundant  reasons  for 
doing  so,  considering  the  compensation  which,  in  a  future 
stage  of  this  discussion,  it  will  appear  he  received.  After 
the  conversations  to  which  I  have  just  referred,  the  discounts 
for  the  Lancaster  Bank,  made  by  Mr.  Boker,  connected  with 
the  first  teller’s  drawer,  ceased;  and,  at  pages  832,  833  and 
834,  you  will  find  the  heavy  discounts  for  the  Lancaster  Bank, 
on  the  discount  book  of  the  bank,  amounting  to  $2,614,947, 
between  that  date  and  December  27,  1856,  about  which  time 
the  Lancaster  Bank  failed,  the  influence  which  produced  these 
discounts  will  be  shown.  At  the  date  of  the  failure  you  will 
further  find  that,  although  the  Girard  Bank  lost  heavily,  B. 
R.  No.  2  escaped  loss  altogether. 

The  collateral  note  account,  in  its  overdrawn  condition, 
finally  appears  on  the  general  ledger  of  the  bank,  with 
deposits  of  notes  for  collection,  among  others,  Marshall  & 
Mann’s  notes  for  $28,500,  with  which,  when  paid,  the  over- 


draft  would  be  made  good.  This  account  is  shown  by  Mr. 
White  was  unknown  to  the  Board;  its  discovery  by  Mr. 
White’s  exertions,  after  the  death  of  Mr.  Boker,  uncovered 
the  secret  financial  operations  disclosed  in  F.  S.  9  and  10  and 
B.  R.  No.  2.  Mr.  John  A.  Lane,  the  general  bookkeeper  of 
the  bank,  was  examined  on  the  subject,  see  Yol.  1,  pages  164, 
165,  166  ;  he  says : 

“A  collateral  note  account  was  opened  in  this  ledger  December  21, 
1857,  by  the  direction  of  Mr.  Boker.  I  was  simply  directed  by  Mr. 
Boker  to  make  out  a  check  and  transfer  the  balance  standing  to  the 
debit  of  this  account,  upon  the  individual  ledger,  in  which  it  was  pre¬ 
viously  kept,  to  the  general  ledger.” 

The  general  banking  law  of  this  Commonwealth,  with  its 
stringent  provisions,  and  its  appeals  to  the  conscience  of  every 
man  who  accepts  a  position  as  president  or  director  of  a 
bank,  came  into  operation  upon  the  Girard  Bank  about 
April  1st,  1856.  The  members  of  the  Board  were  aware  of 
the  provisions  of  that  banking  law.  At  page  61,  Yol.  2,  the 
question  is  asked  of  Mr.  White : 

“  Whether,  after  the  new  charter  went  into  operation,  there  was  auy 
change,  and  if  so,  what  it  was,  in  the  mode  of  making  discounts  ?  ” 

A.  “The  new  charter  put  us  under  oath,  or  solemn  affirmation,  in 
regard  to  the  observance  of  its  provisions,  one  of  which  was  very  plain, 
viz. :  that  there  should  be  no  concealment  of  loans  ;  another  being, 
that  the  Board,  as  borrowers,  should  have  only  a  certain  proportion  of 
capital.  These  were  observed  with  care,  as  well  as  others  which  I  do 
not  now  recollec  t,  it  being,  to  all  appearance,  the  desire  of  the  members 
of  the  Board,  as  well  as  officers,  to  restrict  themselves  within  the  com¬ 
pass  of  the  new  rules.  We  did  not  consider  that  the  whole  Board 
must  be  present  when  a  certainly  acceptable  offer  made  an  application, 
which  it  was  the  interest  of  the  bank  to  grant ;  but,  if  he  was  permitted 
to  have  the  money,  it  was  with  the  full  understanding  that,  if  the  loan 
were  not  approved  in  full  Board,  the  transaction  would  be  canceled  and 
the  money  refunded,  and  we  would  not  deal  with  those  who  were  not 
competent  to  the  performance  of  such  an  understanding.” 

Now,  sir,  on  tlie  day  that  banking  law  went  into  operation, 
when,  and  from  which  time,  it  became  the  solemn  obligation 
of  the  Directors  and  of  Mr.  Boker  to  conceal  no  loan,  and  to 
permit  none  but  such  as  were  authorized  by  the  Board,  Mr. 
Boker  owed  the  first  teller’s  drawer  $383,296.50;  on  the 
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1st  of  May,  1856,  $526,609.45;  on  the  1st  of  June, 
$496,098.08 ;  on  the  1st  of  July,  $620,023.38  ;  on  the  1st 
of  August,  $325,413.88;  on  the  1st  of  Sept’r,  $335,275.36  ; 
on  the  1st  of  October,  $352,431.61 ;  on  the  1st  of  November, 
$355,270.02;  on  the  1st  of  Dec’r,  $457,258.72.  On  the  day 
when  he  came  to  close  that  account  he  owed  that  drawer,  with¬ 
out  any  cash  means  to  pay  it,  as  I  shall  presently  show, 
$323,569.53. 

So  persistent  was  the  system  of  concealment  practiced  by 
Mr.  Boker  in  reference  to  these  transactions,  that  even  the 
solemn  appeal  by  the  law,  and  by  his  oath  of  office,  to  his 
conscience,  did  not  force  from  him  a  disclosure,  or  a  discon¬ 
tinuance  of  these  concealed  discounts.  These  loans  went  on 
after  the  general  banking  law  went  into  operation,  and  to  an 
extent  that  would  have  put  the  corporate  life  of  that  institu¬ 
tion  into  litigation,  if  known,  and  in  jeopardy,  if  the  Board 
of  Directors  had  not  the  proof  at  hand,  as  they  had,  to  show 
that  these  acts  were  unauthorized  by  and  unknown  to  them. 

In  the  third  place,  I  proceed  to  show  that  these  secret 
transactions  of  Mr.  Boker  were  carried  on  under  circum¬ 
stances  of  positive  misrepresentation.  Mr.  Lane,  the  gene¬ 
ral  bookkeeper,  at  pages  227  and  229,  Yol.  1,  gives  testi- 
jnony  of  the  most  important  character  in  reference  to  this 
point.  A  book,  called  “  The  State  of  the  Bank,”  showing  the 
condition  of  the  bank,  was  laid  before  the  Board  on  their  days 
of  discount,  for  their  guidance.  Mr.  Lane  is  asked,  page  227  : 

Q.  “  Was  a  statement  prepared  for  their  (the  Board  of  Directors) 
guidance  at  each  meeting?” 

A.  “  Yes,  sir.” 

Q.  “  By  whose  direction  were  those  statements  made  out?  ” 

A.  “  It  was  the  regular  custom  to  make  these  statements  out.  They 
represented  in  a  condensed  form  the  condition  of  the  accounts  of  the 
bank  as  they  stood  upon  the  books,  with  one  exception,  which  was  a 
modification  of  a  certain  item  by  direction  of  the  President  of  the 
bank.” 

Q.  “  Please  state  it  ?  ” 

A.  “He  instructed  that  the  bills  discounted  of  the  bank,  as  con¬ 
tained  upon  the  books  of  the  bank,  should  be  increase  by  an  amount 
varying  at  different  times  from  $150,000  to  $300,000  over  and  above 
the  actual  amount  appearing  on  the  books.” 
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Thus,  by  direction  of  Mr.  Boker,  the  Board  was  informed 
that  the  discounted  paper  on  hand  amounted  to  $150,000 
and  $300,000  more  than  the  actual  sum  of  it.  The  object 
of  this  act  is  too  obvious  to  need  remark. 

This  testimony  is  corroborated  by  the  books  of  the  bank. 
On  page  229  Mr.  Lane  says : 

“On  the  5th  of  December,  1855,  the  balance  of  bills  discounted  on 
the  ledger  is  $1,036,035.10  ;  upon  the  statement  furnished  to  the  Board 
of  Directors  it  appears  stated  at  $150,000  more,  i.  e.,  $1,186,035.10. 
This  amount  of  $150,000  continued  to  increase  bills  discounted  upon 
the  statement  book  for  some  time  ;  it  was  afterwards  increased,  on  two 
different  occasions,  by  the  direction  of  Mr.  Boker.” 

On  the  5 tli  December,  1855,  Mr.  Boker  owed  the  first 
teller’s  drawer  $159,088.40.  (See  F.  S.  10.) 

Th  e  second  instance  of  misrepresentation  is  this:  Mr. 
Boker,  by  his  directions  to  the  general  bookkeeper,  caused 
the  items  entered  in  F.  S.  9  and  10,  to  be  represented  to  the 
Board  weekly,  in  the  book  “  State  of  the  Bank,”  as  “  specie 
funds.”  At  page  228,  Mr.  Lane  produces  the  book  called 
“State  of  the  Bank.”  It  commences  July  1st,  1847,  and 
ends  May  2d,  1859.  He  states  that  this  contains,  as  appears 
on  its  face,  a  weekly  statement  of  the  condition  of  the  bank 
on  discount  days,  made  out  for  the  information  and  guid¬ 
ance  of  the  Directors.  He  is  asked  : 

Q.  “  What  item  in  these  statement  included  the  money  taken  out  of 
the  first  teller’s  drawer,  as  stated  in  F.  S.  No.  9  and  No.  10,  from  No¬ 
vember,  1851,  to  December,  1856?” 

A.  “‘It  is  included  in  the  item  upon  the  debtor  side  of  this  book, 
designated  as  ‘specie  funds.’” 

At  page  265,  Mr.  Ford  is  asked : 

Q.  “  In  the  statements  laid  before  the  Board,  on  discount  days,  was 
there  an  item  designated  ‘specie  funds;’  and,  if  so,  what  conversation 
had  you  with  Mr.  Boker  on  that  subject  ?” 

A,  “I  recollect  of  calling  Mr.  Boker’s  attention  to  the  fact  of  our 
large  specie  funds  at  a  meeting  of  the  Directors,  when  there  were  but 
small  discounts  made  at  the  meeting,  and  he  stated  that  a  portion 
of  the  specie  fund  account  represented  some  demand  loans  that  were 
equal  to  specie.” 

Now,  here  Mr.  Boker  is  substantially  asked  for  an  ex¬ 
planation  of  the  item  “specie  funds,”  and  why  the  Board 
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was  limited  to  such  small  discounts.  His  answer  was,  and 
there  is  no  misunderstanding  it,  an  evasion,  and  a  direct 
misrepresentation  of  the  whole  truth.  This  testimony  fur¬ 
ther  shows  the  influence  of  the  entry  in  the  “  State  of  the 
Bank”  upon  the  Directors  in  limiting  their  discounts. 

The  next  question  put  to  Mr.  Ford  is  : 

“  Q.  Did  he,  or  any  one  else,  inform  you,  or  had  you  any  knowledge 
or  suspicion,  that  the  item  of  specie  funds  included  money  taken  from 
the  first  teller’s  drawer,  and  used  in  discounting  current  paper  not  laid 
before  the  Board?” 

“A.  No,  sir.  I  would  state  what  is  generally  meant  by  demand 
loans.  Banks  are  in  the  habit  of  loaning  to  brokers  and  other  bankers, 
for  a  day  or  a  few  days,  sums  of  money  on  the  deposit  of  ample  col¬ 
laterals,  to  be  returned  on  demand.  Those  are  what  I  should  under¬ 
stand  demand  loans  meant,  not  the  discount  of  bills  receivable.” 

The  evasion  and  misrepresentation  of  Mr.  Boker  con¬ 
sisted  in  this,  that  he  did  not  state  to  the  Board  that  he  was 
discounting  commercial  paper  which  ought  to  have  been 
laid  before  them,  and  that  this  item  of  specie  funds  included 
the  commercial  paper  he  had/so  privately  discounted.’ 

I  next  call  your  attention  to  the  testimony  of  Mr. 
Schaffer,  at  pages  312  and  313;  he  is  there  asked  : 

Q.  “  Did  not  the  ‘  State  of  the  Bank”  uniformly  contain  an  item  of 
specie  and  specie  funds,  or  of  specie  or  specie  funds  ?” 

A.  “Yes,  sir.” 

Q.  “What  was  embraced  in  or  covered  by  those  expressions?” 

A.  “Specie  on  hand,  bank  notes  and  checks  of  other  specie  paying 
banks,  which  were  payable  on  demand,  and  sometimes  items  in  the  first 
teller’s  cash  which  were  considered  payable  on  demand  ;  sometimes  he 
would  have  checks  on  other  banks,  sometimes  demand  loans.  I  know 
of  nothing  else.” 

Q„  “  Any  memoranda  of  any  sort  other  than  checks  on  other  bank§ 
and  demand  loans  ?” 

A.  “  I  don’t  recollect  anything  except  what  were  considered  demand 
loans.” 

Q.  “  In  what  form  or  shape  were  the  demand  loans  whieh  you  have 
just  referred  to ?” 

A.  “  Sometimes  memorandum  checks,  sometimes  the  notes  of  parties. 

Q.  “Do  you  mean  to  say  that  nothing  was  included  in  those  terms 
except  what  had  the  formal  shape  of  a  check  or  note  ?” 


A.  “  I  cannot  recollect  distinctly,  now,  for  a  series  of  years  ;  there 
might  have  been  some  other  items.  That  was  the  usual  form.” 

Q.  “  Were  or  were  not  the  sums  noted  in  F.  S.  No.  9  and  10.  inclu¬ 
ded  in  the  description  of  specie  funds?  I  mean  included  in  the  phrase 
specie  funds  as  used  in  the  weekly  statements  to  the  board.” 

A.  “  They  were,  at  the  direction  of  Mr.  Boker.” 

You  have  now  the  concurrent  testimony  of  Messrs.  Lane 
and  Schaffer  that  that  misrepresentation  to  the  board  was 
by  the  express  direction  of  Mr.  Boker  himself. 

The  examination  of  Mr.  Schaffer  continues  ; 

Q.  “  Do  we  understand  you  correctly  then  that  items  were  embraced 
in  the  description  of  specie  fuuds  which  had  not  the  formal  shape  of  a 
check  or  note,  such  as  the  items  in  F.  S.  Nos.  9  and  10  ?” 

A.  “  The  items  in  F.  S.  Nos.  9  and  10  were  considered  loans  on  de¬ 
mand  and  embraced  with  other  loans  on  demand.” 

Q.  “  Loans  by  whom  to  whom  ?  ” 

A.  “  The  loans  were  made  by  the  president,  I  believe,  always.” 

Q.  “  Do  you  mean  by  answering  as  you  have  just  answered,  to  imply 
that  the  proper  answer  to  the  phrase  “to  whom”  in  the  preceding 
question  means  to  various  parties,  obtaining  the  demand  loans  from 
the  president  ?  ” 

A.  “  Yes,  various  parties.” 

Q.  “  Was  or  was  not  the  description  or  definition  which  you  have 
above  given  to  the  phrase  ‘  specie  and  specie  funds,’  the  received  under¬ 
standing  by  the  board  of  directors  ?  ” 

A.  “I  believe  it  was.” 

If  any  doubt  exists  on  this  point,  I  will  appeal  to  Mr. 
John  R.  White,  whose  testimony  at  page  57,  Vol.  2.  is  as 
follows : 

Q.  “You  have  said  in  your  examination  that  Mr.  Boker  made  loans 
which  did  not  go  before  the  board  of  directors.  Where,  if  anywhere, 
did  the  monies  so  lent  appear  in  the  statement,  entitled  ‘  state  of  the 
bank’  ?” 

A.  “  Any  loans  by  Mr.  Boker  not  made  on  the  regular  discount  lines 
would  appear  under  the  caption  of  “specie  and  specie  funds,”  "which 
name  was  understood,  during  a  number  of  years,  to  include  a  consider¬ 
able  amount  of  demand  loans  on  securites,  or  loans  convertible  into 
money  on  short  call,  so  as  to  meet  any-sudden  demand  for  specie  funds, 
on  the  principle  spoken  of  on  printed  page  5  of  my  testimony.” 

At  page  67  he  repeats  substantially  the  same  thing : 

Q.  “  From  your  knowledge  of  the  operations  of  the  Girard  bank, 
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were  those  demand  loans  or  loans  on  call,  frequent  or  not,  and  to  a 
large  or  small  amount  ? 

A.  “  I  think  that  the  amount  loaned  in  that  way  on  the  average,  was 
considerable.  I  can  only  judge  of  the  amount  by  the  returns  of  specie 
and  specie  funds  which  appeared  on  the  state  of  the  bank,  and  which 
was  largely  beyond  the  actual  amount  of  specie  and  bank  notes,  or 
checks  or  demands  on  other  banks  which  the  bank  held.” 

I  now  come  to  a  discussion  before  the  board  of  directors 
on  this  subject,  in  which  Mr.  Boker  deceived  them,  in  terms. 

At  page  5,  Yol.  2,  Mr.  White  says: 

“  I  recollect  discussions  before  the  board  as  to  the  propriety  of  loans 
of  this  kind  ;  some  of  the  members  urging  that  all  the  funds  of  the 
bank  should  be  invested  in  commercial  paper,  or  regular  discounts  ; 
but  Mr.  Boker  replied  that  loaDS  on  call,  or  for  brief  periods,  were  more 
manageable  as  a  means  of  realizing  money,  in  a  sharp  and  sudden  pres¬ 
sure  in  the  money  market,  than  commercial  paper,  which,  on  an  ordi¬ 
nary  discount  line  hardly  came  in  as  fast  as  the  deposits  would  run 
down.” 

At  page  385,  Yol.  1,  is  another  piece  of  testimony  that  I 
have  to  give  on  this  subject.  Mr.  Butcher,  who  had  been 
a  director  for  three  terms  of  three  years  each,  is  asked; 

Q.  “  What,  as  a  director,  did  you  understand  the  expression  “  specie 
and  specie  funds”  in  the  state  of  the  hank  to  signify?” 

A.  “  Specie,  and  checks  due  from  other  banks,  being  specie  paying 
checks,  of  course.” 

I  see  in  all  this  testimony  no  contradiction  of  any  witness. 
It  seems  to  me  that  the  testimony  on  both  sides  is  mutu¬ 
ally  supporting;  in  fact,  I  have  not  yet  seen  in  this  case, 
one  disputed  fact.  It  is  for  that  reason  more  than  any 
other,  that  I  announced  to  you  in  the  early  part  of  this  dis¬ 
cussion,  that  your  decision  on  the  points  of  law,  would  re¬ 
duce  your  labours  to  mere  calculation.  We  might  have 
increased  the  number  of  witnesses  on  these  points,  but  it 
is  obvious  to  you,  that  we  cannot  call  the  stockholders  of 
the  bank,  nor  any  director  owning  stock  ;  we  have  exam¬ 
ined  two  directors,  not  now  stockholders;  the  opposite  side 
could  call  all.  We  could  call  on  none  other.  On  their 
behalf  they  have  called  Mr.  White,  and  I  have  not  been 
able  to  discover  in  his  testimony  any,  the  least  contradiction 
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on  this  highly  important  point  of  the  cause;  on  the  con¬ 
trary,  his  testimony  alone  is  sufficient  to  establish  it. 

Mr.  Ford,  at  page  266,  Yol.  1,  details  a  conversation  with 
Mr.  Boker,  in  which  he  certainly  held  out  to  that  gentle¬ 
man,  a  director  of  the  bank,  that  he  would  not  venture  to 
discount  a  commercial  note  without  the  direction  of  the 
board;  that  was  the  impression  which  Mr.  Boker  meant  to 
convey.  Mr.  Ford  says: 

“  I  requested  Mr.  Boker  not  to  lay  before  the  board  a  note  that  I 
wished  discounted,  on  collateral,  by  the  bank  ;  being  a  director  and 
not  in  the  habit  of  issuing  my  paper,  I  desired  to  know  from  him 
whether  I  could  not  have  the  money  without  the  note  coming  before 
the  board.  He  declined,  and  said  it  would  have  to  be  entered  upon 
the  book  at  the  discount  day,  and  come  before  the  board.  I  cannot  be 
positive  when  this  was.  It  must  have  been  between  1852  and  1854. 
I  would  further  state  that  I  felt  the  propriety  of  Mr.  Boker’s  act  be¬ 
cause  I  had  previously,  in  fact,  at  the  commencement  of  the  operations 
of  the  bank,  offered  a  resolution,  that  no  discounts  should  be  made  ex¬ 
cept  at  a  regular  meeting  of  the  board.” 

This  was  between  1852  and  1854;  it  was  while  Mr. 
Boker  was  most  skilful  with  the  scratch  of  his  magic  pen 
upon  the  book  in  the  first  teller’s  drawer;  for  he  discovered, 
sooner  than  Mr.  Bulwer,  that  the  pen  is  mightier  than  the 
sword. 

But  the  testimony  on  this  point  is  not  yet  exhausted.  At 
pages  310  and  311,  Yol.  1,  you  will  find  instances  of  state¬ 
ments  made  by  Mr.  Boker  to  the  board,  setting  forth  the 
earnings  and  expenses  of  the  bank.  Every  day  that  Mr. 
Boker  sat  at  that  board,  and  failed  to  inform  them  of  the 
practice  he  was  carrying  on,  was  in  morals  and  in  equity,  a 
concealment  of  the  truth.  The  effect  of  concealment  was 
more  injurious  to  the  bank  than  a  frank  statement  of  the 
truth,  for  if  he  had  frankly  told  the  directors  in  November, 
1852,  when  he  was  informing  them  of  the  condition  of  the 
bank,  and  giving  them  to  understand  that  what  he  said  was 
the  true  condition  of  the  bank — if  he  had  told  them  “  I  am 
discounting  at  the  rate  of  two  million  and  a  quarter  dollars 
in  five  months,  without  your  knowledge,”  the  practice  and 
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the  officer  would  have  been  discontinued  together.  I  ask 
you  to  pronounce  your  judgment  upon  this,  because,  the 
rules  of  law  to  be  laid  down  in  this  case,  will  be  either  a 
warning  or  an  encouragement,  to  bank  officers  in  the  future, 
and  will  produce  either  great  good,  or  great  harm. 

In  the  fourth  place,  I  propose  to  show  you  that  the  prac¬ 
tice  to  which  I  have  referred,  of  taking  the  money  from  the 
drawer,  ceased  under  the  threat  of  an  examination  into 
the  affairs  of  the  bank.  You  cannot  read  the  testimony 
of  Mr.  White,  at  pages  6  and  7,  Yol.  2,  without  believing 
that  something  untold,  induced  the  directors  to  make  a 
thorough  examination  into  the  state  of  the  bank’s  affairs. 
Certain  it  is  that  an  examination  into  the  affairs  of  the  bank 
became  inevitable.  What  influenced  this  action  of  the  board, 
we  know  not: — whether  it  was  that  the  “obliquy”  Mr.  White 
had  delicately  intimated  to  Mr.  Boker,  had  impressed  the  di¬ 
rectors,  or  whether  it  was  the  disquietudes  which,  as  stated  by 
Mr.  White,  ‘caused  a  discredit,  which  painfully  impressed  the 
directors  of  the  bank,  and  there  was  much  talk  amongst  them¬ 
selves  of  the  propriety  of  an  examination.”  Mr.  White  says: 

“I  volunteered  to  inform  Mr.  Boker  of  their  desire,  which  I  did.” 

This  was  in  November  or  December,  1856.  Mr.  White 
adds : 

“  I  was  then  a  director  and  heard  their  suggestions  about  the  pro¬ 
priety  of  the  examination.  The  committee  for  examination  was  ap¬ 
pointed  about  the  first  of  January,  1857,  I  suppose  by  the  president, 
when  I  was  out  of  town.  He  had  cheerfully  assented  to  the  proceeding 
when  I  told  him  it  was  the  desire  of  the  board.  He  told  me,  on  my 
return  to  the  city,  a  few  days  after,  that  the  committee  consisted  of 
Mr.  Bobert  K.  Neff,  Mr.  Thomas  S.  Foster,  and  Mr.  Hewlings  Cow- 
perthwait.” 

The  settlement  of  Mr.  Boker  with  the  cash  drawer  was 
made  after  a  threatened  examination  into  the  affairs  of  the 
bank.  Plow  do  I  prove  it  ?  This  settlement  was  made  on 
the  26th  of  December,  1856.  It  was  made  after  the  exami¬ 
nation  was  demanded  by  the  Board,  and  before  the  appoint¬ 
ment  of  the  Committee.  At  the  end  of  November,  or 
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sometime  in  December,  1856,  Mr.  Boker  is  told  that  the 
board  require  an  examination  and  request  the  appointment 
of  a  committee.  Instead  of  promptly  doing  so,  he  does  not 
appoint  the  committee  until  after  the  first  of  January  of  the 
next  year. 

I  will  next  show  that  the  settlement  made  of  the  balance 
due  to  the  first  teller’s  drawer  by  Mr.  Boker  was  a  ficti¬ 
tious  and  promissory  settlement,  and  accompanied  by  cir¬ 
cumstances  which  prove  three  distinct  breaches  of  trust. 

Now  what  was  the  condition  of  Mr.  Boker  in  December, 
1856?  He  had  been,  for  five  years,  handling  immense 
sums  of  the  money  of  the  bank,  unknown  to  the  directors. 
On  the  receipt  of  that  important  communication,  probably 
the  first  week  in  December,  informing  him  that  it  was  the 
desire  of  the  board  of  directors  that  he  should  appoint  a 
committee  to  examine  into  the  affairs  of  the  bank,  he  owed 
over  $157,000  to  the  first  teller.  Every  trace  of  this  in¬ 
debtedness  to  the  Girard  Bank  was  removed  from  the 
drawer  before  this  committee  was  appointed.  It  is  self- 
evident  that  Mr.  Boker  could  not,  as  an  intelligent  man, 
appoint  that  committee  until  after  paying,  or  removing 
from  sight,  the  evidences  of  his  debt.  It  amounted  to 
three-fourths  of  the  active  banking  capital  of  the  bank. 
He  had  not  the  means  to  pay  it.  It  was  therefore  an  obvi¬ 
ous  suggestion  of  prudence  to  remove  the  evidences  of  that 
indebtedness,  before  the  committee  should  count  the  cash. 
No  time  was  to  be  lost.  He  knew  what  would  be  the  sur¬ 
prise  and  the  prompt  action  of  the  directors  on  the  dis¬ 
covery  of  the  indebtedness  ;  they  who  had  for  years 
reposed  unbounded  confidence  in  him— a  confidence  which 
instead  of  excusing,  aggravates  his  conduct! 

The  evidence  shows  that  Mr.  Boker  was  fully  equal  to 
the  emergency  ;  his  great  financial  talent  in  this  emergency 
shines  with  peculiar  splendor,  for  he  manages  not  only  to 
pay  the  bank,  partly  with  its  own  money,  and  the  balance 
in  a  check  on  a  naked  account,  but  he  strengthens  his 
position  by  converting  to  his  use  $128,000  of  call  loans  in 
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the  first  teller’s  drawer,  paying  for  them  in  checks  on  the 
same  barren  account,  which  he  opened  for  the  purpose. 

Now,  how  does  he  arrange  his  debt  to  the  cash  drawer? 
On  the  23d  of  December  he  had  decreased  it,  to  the  extent 
of  his  ability,  down  to  $373,569.  Still  this  large  balance 
remained.  How  was  this  managed  ?  First,  by  a  breach  of 
trust  in  drawing  checks  for  $54,000,  viz.:  two  checks,  one 
for  $30,000  on  the  24th,  and  one  for  $24,000  on  the  26th  of 
December,  on  the  collateral  note  account,  which  had  been 
credited  with  the  special  fund  arising  from  the  sale  of  Lan¬ 
caster  Bank  notes.  He  might  as  lawfully  have  taken  the 
specie  from  the  bank  vault.  That  was  the  first  breach  of 
trust. 

Next,  by  a  second  breach  of  trust  in  placing  upon  the'dis- 
count  book  of  the  bank,  on  the  26th  of  December,  certain 
notes,  which  he  had  before  discounted  and  deposited  for  col¬ 
lection  in  B.  E.  2,  marking  them  “  interest  paid  ”  to  the 
amount  of  $67,576.98,  receiving  cashier’s  checks  for  the 
face  of  the  notes ;  in  other  words,  he  borrowed  from 
the  bank  without  leave  and  without  interest,  the  sum  of 
$67,576.98.  In  doing  this,  it  appears  by  an  examination 
of  the  entries  relating  to  that  sum  made  in  bis  account  of 
B.  E.  2,  and  the  entries  made  in  the  books  of  the  bank,  that 
both  classes  of  entries  were,  in  appearance,  different  from 
the  reality. 

Mr.  Boker  handed  the  first  teller  checks,  on  account 
of  his  borrowings  from  the  drawer — -one  amounting  to 
$34,208.05,  and  the  other  to  $32,822.51,  drawn  upon  his 
account  B.  B.,  No.  2;  and  you  will  perceive  by  an  inspec¬ 
tion  of  it  now  before  you,  that  these  checks  were  drawn 
upon  what  appeared  to  be  the  fruits  of  bills  receivable, 
matured  and  paid  by  the  drawers,  in  the  usual  course  of 
business.  These  entries  import  that  each  one  of  those 
credits,  on  which  those  two  checks  were  drawn,  were  bills 
receivable  matured  and  paid,  and  credited  to  that  account. 
Thus  a  false  color  was  given  to  the  entries  on  No.  2;  an 
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inspection  of  that  account  shows  that  the  notes  were  paid, 
not  discounted  by  the  bank. 

The  entries  of  the  notes  on  the  discount  book  of  the  hank 
“  interest  paid,”  also  tended  to  mislead.  I  refer  to  the  list 
of  these  notes,  at  page  163,  to  show,  from  the  time  and  the 
character  of  some  of  the  paper,  that  it  was  unlikely  the 
Board  would  have  accepted  the  paper,  or  discounted  so  large 
an  amount  for  any  offerer. 

The  first  note  is  Stoddarf,  $1,000,  due  the  16th  of  April ; 
2d,  H.  Prentiss,  $2,300,  due  the  2d  of  February  ;  3d,  Hans- 
comb,  $796.23,  due  the  20th  of  April;  4th,  same  drawer. 
$796.24,  due  the  23th  of  April;  5th,  Roberts,  $1,712,  due 
April  1st ;  6th,  same  drawer,  $1,400,  due  the  13th  of  April : 
7th,  Harris  &  Co.,  $10,000,  due  the  3d  of  January ;  8th,  T. 
J.  Cooke,  $6,750,  due  the  28th  of  February;  9th  D. 
Longenecker,  $5,000,  due  the  14th  of  January;  10th,  same, 
for  the  same  amount,  $5,000,  due  the  same  day;  11th,  A. 
Cummings,  $2,100,  due  the  7th  of  January;  12th,  Gr.  W. 
Richards,  $8,000,  due  February  1st;  13th,  same  drawer, 
$8,000,  due  May  1st;  14th,  J.  R.  Flanigan,  $1,000,  due  the 
3d  of  January  ;  15th,  same  drawer,  $1,000,  due  the  9th  of 
January;  16th,  same  drawer,  $1,000,  due  January  13th: 
17th,  same  drawer,  $1,000,  due  January  23d;  18th,  Jacob 
Senneff,  $1,256.51,  due  April  16th;  19th,  Thurlo  Hughes  &. 
Co.,  $3,366,  due  January  10th  ;  20th,  same  drawer,  $8,200. 
due  December  14th  in  the  next  year.  The  notes  of  D. 
Longenecker  for  $10,000,  and  of  Thurlo  Hughes  &  Co.,  for 
$11,566,  and  several  others,  had  no  endorser. 

These  sums  amount  to  $67,576.98,  on  which  the  two  cheeks- 
were  drawn ;  and  you  perceive  that  each  one  of  these  entries 
gives  a  false  color  to  the  transaction.  The  entries  import 
that  the  notes  passed  before  the  Board,  with  the  assertion 
upon  the  face  of  the  discount  book  that  the  interest  had  been 
then  or  before  paid  to  the  bank. 

I  need  not  ask  you  whether  these  amounts  were  taken 
from  the  bank  by  Mr.  Boker  without  leave ;  for  I  suppose, 

at  this  late  day,  with  the  light  of  the  examination  we  have 
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made,  that  it  Avill  not  be  contended  that,  in  December,  1856, 
eight  months  after  the  failure  of  Thurlo  Hughes  &  Co.,  the 
hank  would  have  discounted  their  unendorsed  paper  to  the 
amount  of  $11,566,  one  of  their  notes  having  nearly  a  year 
to  run,  or  unendorsed  paper  of  Mr.  Longenecker  to  the 
amount  of  $10,000. 

The  third  and  last  act,  and  the  third  breach  of  trust,  of 
Mr.  Boker  in  paying  off  the  cash  drawer,  was  to  draw  a 
check  for  the  balance  of  $202,538.97  remaining  due  after 
deducting  those  sums  of  $54,000,  and  $34,208.05  and 
$32,822.51 ;  he  drew  that  check  of  $202,538.97  at  sight, 
upon  an  account  not  until  then  opened,  which  had  no  credits 
on  its  face  to  justify  the  draft,  the  check  being,  in  itself,  an 
entire  overdraft.  This  new  account  he  christened  “  Bond 
Account.” 

That  check,  so  drawn  by  Mr.  Boker  on  bond  account,  was 
substituted  for  cash  taken  from  the  drawer,  and  was  drawn 
upon  an  account  which  had  no  funds  to  meet  it.  It  was  ac¬ 
companied  with  a  promise  to  Mr.  Lane,  the  general  book¬ 
keeper,  imperfectly  fulfilled  one  year  afterwards,  to  exhibit 
to  him  the  credits  which  should  he  entered  on  that  account. 
It  is  not  the  place  here  to  investigate  that  point  now. 

I  have  thus  shown  that  Mr.  Boker  was  enabled  to  make  a 
settlement  with  the  cash  drawer  by  means  of  the  sums  so 
taken  from  the  bank,  under  circumstances  amounting  to 
breaches  of  trust,  and  that  the  indebtedness  was  so  finally 
settled  under  the  duress  of  the  threatened  examination  of  the 
affairs  of  the  bank,  which  took  place  immediately  after¬ 
wards,  in  January,  1857. 

The  consequences  of  these  gigantic  drafts  on  the  means  of 
the  bank  may  well  be  supposed.  Some  of  them  are  in  evi¬ 
dence.  Mr.  Lehman,  at  page  810,  volume  2d,  states  the  fol¬ 
lowing,  as  one  of  these  consequences  : 

“The  bank  was  frequently  unable  to  pay  its  indebtedness  to  the 
other  banks,  and  Mr.  Boker  generally  put  them  off  until  he  could  raise 
them  from  the  other  banks  and  brokers,  and  gave  them  due  bills.” 

The  question  was  asked  him: 


83 


“How  low  was  your  specie  reduced  ?” 

His  answer  was  : 

A.  “  Down  to  one  bag  of  gold  of  $5,000.” 

Q.  “Often?” 

A.  “Yes;  frequently.” 

Q.  ‘  In  what  years  was  it  that  you  were  thus  reduced  ?” 

A.  “  I  do  not  recollect  the  years,  but  it  frequently  happened  that  we 
had  but  a  bag  or  two  when  we  were  considerably  in  debt  tg  the  other 
banks.” 

We  have  information  of  the  specie  accounts  of  the  bank 
near  the  end  of  Mr.  Boker’s  administration,  and  afterwards. 
Mr.  White,  at  page  13,  volume  2,  states  that,  in  December, 
1857,  the  amount  of  specie  in  the  bank  was  $60,000.  The 
specie  of  the  bank  recovered  itself  after  the  enormous  opera¬ 
tions  of  Mr.  Boker  ceased.  At  page  50,  Yol.  2,  it  appears 
that  on  the  1st  of  March,  1858,  less  than  a  month  after  Mr. 
Boker’s  death,  the  specie  had  increased  to  $157,727.41; 
and  at  page  45,  that  four  months  afterwards,  it  had  increased 
to  $362,965,  viz.  :  on  the  1st  of  July,  1858.  Here  is  a 
comparison  between  the  state  of  the  specie  vault  during  Mr. 
Boker’s  administration,  and  what  it  was  within  five  months 
after  his  presidency  terminated.  To  give  you  some  still  fur¬ 
ther  idea  of  the  extent  of  the  transactions  of  Mr.  Boker,  I 
refer  to  the  discount  and  interest  account  in  the  Appendix, 
where,  ,  it  appears  that  the  whole  amount  of  dividends  paid  to 
the  stockholders  from  the  4th  of  May,  1852,  to  the  11th  of 
November,  1856,  was  $380,118.71  ;  the  interest  on  the 
amounts  taken  by  Mr.  Boker  from  the  drawer  being  about 
one-half  of  that  amount.  This  may  give  you  some  idea  of 
the  magnitude  of  his  secret  transactions. 

This  fifth  claim  of  the  bank  is  for  the  lowest  and  merest 
compensation,  being  simply  for  interest  on  the  amounts  as 
they  disappeared  from  the  drawer,  crediting  payments  on 
account  as  they  reappeared  in  the  cash  drawer.  But  it  will 
be  more  than  interest,  technically  so  called,  for  a  reason  that 
arises  from  the  difference  between  discount  and  interest, 
which  I  will  illustrate  in  this  way ;  if  I  take  to  a  bank  for 
discount  a  promissory  note,  with  sound  endorsers,  for  one 
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million  of  dollars,  payable  in  sixteen  and  two-third  years,  they 
would  take  the  note  and  give  me  nothing  for  it ;  whereas,  if  I 
borrow  that  amount  on  a  mortgage,  upon  interest,  I  would  re¬ 
ceive  a  million  of  dollars  in  hand,  paying  interest  for  the  use  of 
it.  So,  if  Mr.  Boker  had  discounted  a  note  at  one  year,  for 
$100,000  at  six  per  cent.,  and  paid  $94,000  for  it,  an  interest 
account  would  only  charge  him  six  per  cent,  on  $94,000, 
while  he  would  be  in  receipt  of  $100,000 ;  the  difference  is 
$360  on  every  $100,000,  and  $3,600  upon  every  million. 

The  claim  of  the  bank,  therefore,  is  for  interest  on  the 
sums  of  money  actually  withdrawn  by  Mr.  Boker  from  their 
cash  drawer,  until  they  were  returned,  with  the  addition  I 
have  just  indicated,  being  within  a  fraction  of  one-sixteentli. 

The  interest  calculated  to  December  26,  1856,  amounts  to 
$190,842.21.  The  interest  has  been  going  on,  as  well  as 
our  labors,  during  the  tedious  period  of  four  years,  which 
this  investigation  has  consumed. 

The  second  legal  result  flowing  from  the  evidence  re¬ 
lating  to  this  fifth  claim  is  this,  that  the  notes  privately 
discounted,  and  the  loans  purchased,  by  Mr.  Boker  were  at 
his  risk.  This  rule  is  as  sound  in  law  as  in  morals,  and  has 
been  proved  by  irresistible  legal  authority.  It  is  the  founda¬ 
tion  of  other  claims  of  the  bank  to  be  noticed  in  their 
proper  order. 

The  sixth  claim  is  for  interest  on  $54,000,  the  amount  of 
the  checks  on  collateral  note  account,  (the  proceeds  of  the 
sale  of  Lancaster  Bank  notes,)  used  by  Mr.  Boker  in  his 
settlement  with  the  cash  drawer,  from  the  day  on  which  he 
used  that  fund,  until  the  account  upon  which  it  was  drawn 
was  made  whole. 

The  circumstances  connected  with  this  transaction  have 
been  already  fully  stated.  I  shall  not  repeat  them.  I  will 
simply  refer  to  the  account  itself,  in  order  to  show  that  this 
sum  of  $54,000  did  not  re-appear  upon  it  for  a  long  space 
of  time.  The  account  is  printed  in  the  Appendix,  Yol.  1, 
pages  74  and  75.  At  the  end  of  1856,  after  the  sum  of 
$54,090  had  been  drawn  out  by  Mr.  Boker,  the  balance  to 
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the  credit  of  that  account  was  only  $684  37.  On  the  21st 
of  December,  1857,  that  account  was  overdrawn  $54,266.03, 
and  for  this  reason;  it  was  commenced  by  Mr.  Boker  for 
one  purpose,  to  wit :  to  enter  the  sales  of  Lancaster  Bank 
notes,  and  afterwards  used  by  him  for  another,  to  wit :  as 
a  B.  R.  No.  2  account.  On  the  31st  of  December,  1857,  it 
was  overdrawn  $43,515.03,  and  at  the  time  of  Mr.  Boker’s 
death  $68,172.28.  You  will  perceive,  therefore,  that  this 
sum  of  54,000  was  slow  in  re-appearing  on  that  account. 

I  have  already  referred  briefly  to  that  account  as  a  part  and 
the  sequel  of  B.  R.  2.  I  will,  add  for  necessary  explanation, 
that  alter  Mr.  Boker  drew  out  its  funds  he  changed  its 
character  entirely;  he  used  it  to  draw  upon  it  for  the  pur¬ 
chase  of  commercial  paper,  depositing'  the  paper  for  collection 
to  the  credit  of  that  account.  IThis  account,  therefore, 
though  under  one  name,  was  kept  for  two  distinct  purposes, 
or  rather  was  opened  for  one,  and  subsequently  continued 
for  another.  It  was  opened  for  the  deposit  of  the  fund 
arising  from  the  sale  of  these  Lancaster  Bank  notes,  and 
subsequently  continued  for  the  purpose  of  collecting  notes, 
and  purchasing  notes,  and  depositing  them  for  collection  ; 
the  checks  however  which  purchased  the  paper  were  each 
and  every  one  of  them  an  overdraft,  as  I  shall  show  in  the 
proper  place. 

When  these  two  checks  were  produced  before  you,  to 
wit:  the  $30,000  and  $24,000  checks,  which  Mr.  Boker  paid 
to  the  drawer,  they  appeared  to  be  in  the  handwriting  of 
Mr.  Schaffer,  and  in  that,  and  some  other  instances  in  the 
course  of  this  investigation,  an  inference  was  attempted  to 
be  drawn,  that  the  officers  of  the  banks,  in  their  usual  official 
positions,  had  some  connection  with  these  transactions,  but 
at  page  303,  Yol.  1,  Mr.  Schaffer  says: 

“  These  two  cheeks  I  made  out  at  the  request  of  the  President  of 
the  bank,  Okas.  S.  Boker,  and  handed  them  to  him.  I  find  by  the 
books  that  they  were  placed  to  the  credit  of  B.  B,.,  No.  2,  on  the  same 
day  they  were  drawn.  That  is  all  I  know.” 

The  amount  of  interest  on  this  account  from  the  day  Mr. 
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Boker  drew  out  $54,000  until  the  day  when  the  amount 
taken  was  made  good,  became  a  debt  due  by  Mr.  Boker  at 
the  last  date  mentioned,  and  bears  interest  from  that  day  to 
this. 

The  seventh  claim  is  founded  partly  upon  circumstances 
already  explained.  It  is  for  interest  on  the  sum  of 
$330,963.45  being  the  check  of  $202,538.97  drawn  upon 
“  bond  account”  to  pay  the  balance  due  to  the  cash  drawer, 
aud  five  other  checks  on  “  bond  account”  corresponding  in 
amount  with  demand  loans  in  the  cash  drawer,  which  Mr. 
Boker  converted  to  bis  own  use,  and  drew  these  checks  upon 
the  bond  account  in  payment,  on  or  about  the  same  date.  The 
first  amount  of  $202,538.97  I  have  already  given  you  the 
history  of.  It  was  simply  an  overdraft  made  by  Mr.  Boker 
on  one  account  to  pay  another,  it  was  in  point  of  law  and 
in  point  of  fact,  a  check  payable  at  sight,  drawn  upon  an 
account  without  credits,  to  pay  an  existing  debt,  contracted 
by  him,  for  cash  borrowed. 

In  regard  to  the  five  other  items,  the  facts  are  simply 
these.  When  Mr.  BokeV  settled,  as  we  have  seen,  with  the 
cash  drawer,  he  cleared  it  of  demand  loans,  to  the  amount  of 
$128,424.48,  and  drew  those  checks  for  the  amounts.  I 
will  refer  you  to  the  evidence  given  by  the  bank,  as  well 
as  to  some  by  the  defence. 

Mr.  Lehman  at  page  654,  Yol.  2,  says: 

“  I  know  nothing  of  the  memoranda  carried  in  the  cash  drawer,  re¬ 
ferred  to  in  the  call.  They  were  all  taken  possession  of  by  Mr.  Boker 
at  the  time  they  were  entered  in  Bills  Receivable  No.  2,  and  the  small 
books  F.  S.  9  and  10.  We  have  no  memoranda  about  the  bank  that 
I  know  of  with  Mr.  Boker’s  figures  on.  As  to  the  memoranda  which 
were  not  entered  in  the  books,  the  memorandum  checks  were  given  up 
to  individuals  to  whom  the  loan  was  made.  The  memoranda  entered 
in  F.  S.  11  and  12  were  all  taken  possession  of  by  Mr.  Boker.  He  took 
everything  that  -was  there.  I  do  not  recollect  seeing  those  memoranda 
since  Mr.  Boker’s  time,  or  seeing  them  in  the  bank  since  Mr.  Cummings 
came  there.” 

The  precise  evidence  upon  the  subject  of  these  sums  is 
found  in  books  F.  S.  11  and  12,  containing  the  record  of  the 


first  teller’s  daily  settlement  of  cash,  in  which  books  these 
sums  appear  to  have  been  loaned  as  cash,  and  disappeared 
at  the  dates  of  the  five  checks  on  “  bond  account.”  The  facts 
or  amounts,  are  not  understood  to  be  disputed. 

Mr.  Burke  at  page  -426,  Vol.  2,  in  giving  a  list  of  these 
five  checks,  says  : 

“The  securities  which  represent  these  checks  have  to  be  ascertained 
partly  from  the  entries  on  the  account,  but  chiefly  from  the  inventory 
made  of  the  securities  composing  the  account,  ou  Xovember  27th,  1857. 
when  it  was  closed,  and  its  balance  carried  to  a  new  account  ccJled 
loan  account.” 

I  understand  the  view  of  the  defence  to  be  that  the 
securities,  among  the  rest,  Mr.  Boker’s  own  stocks  and 
loans,  appearing  in  loan  account  for  the  first  time,  in  No¬ 
vember,  1857,  were  securities  repaying  these  five  checks. 

At  page  480,  Mr.  Burk  gives  that  view  of  the  subject. 
He  says : 

“  The  securities  above  referred  to  as  representing  the  five  checks. 


amounting  to  $128,424  48  are  as  follows  : 

1.  Beaver  Meadow  preferred  ....  $39,600 

2.  “  “  common  ....  11,220 

3.  Cumberland  bonds  .....  7.460 

4.  Philadelphia  and  Sunbury  bonds  ...  54,800 

5.  Girard  stock  ------  10,000 


$123,080 

Which  wants  the  amount  of  ....  5,344.88 


To  make  up  the  amount  of  which  I  am  now  speaking,  viz:  $123,424.48.” 

These  securities  will  be  particularly  referred  to  in  con¬ 
sidering  the  15th  claim,  being  assets  placed  on  loan  account 
by  Mr.  Boker,  one  year  after  the  date  of  his  checks  on 
bond  account,  now  under  consideration. 

The  first  named  four  of  these  securities  were  in  part,  Mr. 
Boker’s  private  property. 

Now,  when  I  have  the  acknowledgment  in  the  testi¬ 
mony  of  the  defence,  that  the  private  property  of  Mr.  Bo¬ 
ker  was  transferred  by  him  to  the  bank  in  payment  of 
these  checks,  I  need  not  go  further  to  prove  that  an  in¬ 
debtedness  existed.  These  five  items,  amounting  to  §128,- 
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424.48,  represented  demand  loans,  the  vouchers  for  which, 
were  in  the  first  teller’s  drawer,  carried  as  cash,  which 
vouchers,  or  representatives  of  these  amounts,  were  taken 
by  Mr.  Boker,  and,  were  subsequently  paid  for  by  transfers 
of  property,  proved  in  part,  to  be  Mr.  Boker’s  private 
means.  Until  the  amounts  specified  in  this  claim  were  re¬ 
paid  to  the  bank,  the  bank  desires  to  receive  interest  upon 
them,  and  are  entitled  to  it,  as  it  is  certain  that  interest  fol¬ 
lows  principal,  as  a  shadow  the  substance. 

The  eighth  claim  is  for  interest  on  funds  of  the  Common¬ 
wealth  deposited  in  the  Girard  bank,  and  used  by  Mr.  Bo¬ 
ker  in  discounting  commercial  paper — interest  from  the 
time  he  so  used  the  money  until  he  returned  it  to  the  bank, 
by  placing  the  amount  to  the  credit  of  the  Commonwealth. 
This  transaction  is  one  which  calls  for  condemnation.  It 
is  not  of  such  an  inexcusable  character  as  one  you  will  pre¬ 
sently  hear  of,  for  in  this  instance,  the  money  was  tardily 
refunded;  but  its  character  is  such  that  we  cannot  pass  it 
by  uncondemned.  Referring  you  to  pages  274  and  5,  Yol. 
1,  I  will  state  the  circumstances  connected  with  the  trans¬ 
action. 

On  the  19th  of  September,  1851,  the  Reading  Railroad 
Company  was  indebted  to  the  Commonwealth  in  a  balance 
due  to  the  State,  on  the  purchase  on  the  railroad  east  of  the 
inclined  plane.  The  interest  on  that  sum,  including  inte¬ 
rest  on  notes  then  given  for  the  payment  of  it,  amounted 
to  $99,712.46.  On  that  day,  Mr.  Boker,  received,  as  presi¬ 
dent  of  the  Girard  bank,  for  deposit  to  the  credit  of  the 
Commonwealth,  seven  notes  of  the  company,  as  follows: 

(1)  note  payable  Feb.  1st,  1852,  without  grace  for  $20,000.00 

(2)  note  payable  Feb.  8th,  1852,  without  grace  for  11,512.46 

(3)  note  payable  May  1st,  1852,  without  grace  for  30,000.00 

(4)  note  payable  June  1st,  1852,  without  grace  for  10,000.00 

(5)  note  payable  July  1st,  1852,  without  grace  for  10,000.00 

(6)  note  payable  Aug.  1st,  1852,  without  grace  for  10,000.00 

(7)  note  payable  Sept.  1st,  1852,  without  grace  for  8,200.00 


Making  $99,712.46 
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Mr.  Boker,  instead  of  depositing  these  notes  for  collec¬ 
tion  to  the  credit  of  the  Commonwealth,  placed  them  to  the 
credit  of  his  bills  receivable  account,  and  used  the  proceeds,  as 
they  were  paid  in  discounting  commercial  paper.  All  these 
notes  were  paid,  to  the  credit  of  his  said  account  at  maturity, 
and  it  was  not  until  the  17th  of  November,  1852,  that  he 
gave  two  checks  on  B.  R.  2,  one  for  $88,200,  the  other  for 
$11,712.46,  which  were  then  credited  to  the  account  of  the 
Commonwealth.  Referring  to  his  deposit  book  F.  S.  14, 
you  find  that  on  the  3d  of  January,  1852,  he  deposited  two 
of  these  notes  for  collection  in  his  account  B.  R.  2 — one  for 
$20,000,  due  the  first  day  of  February,  and  the  other  of 
$11,512.46,  due  February  8th,  and  in  the  margin  he  writes 
“Commonwealth.”  On  the  21st  of  February  he  deposits 
the  remaining  five  notes,  in  the  same  account  for  collection; 
one  for  $30,000,  three  for  $10,000  each,  and  one  for 
$8,200,  and  he  writes  in  the  margin  of  the  deposit  book 
opposite  these  entries,  “  Commonwealth.” 

At  the  foot  of  the  same  page  he  writes  “  March  4th, 
1852,  due  Bayard  $5,000,  Commonwealth  $99,712.46.” 

I  will  next  show  that  these  notes  were  all  collected  in 
that  account.  The  first  note  of  $20,000  was  paid  the  day 
before  it  was  due.  That  for  $11,512.46,  due  the  8th  of 
February,  was  paid  on  the  7th.  The  note  of  $30,000,  due 
the  1st  of  May,  was  paid  on  that  day.  The  note  due  the 
1st  of  June,  for  $10,000,  was  paid  on  that  day.  The  note 
due  the  1st  of  July,  for  $10,000,  was  paid  on  that  day. 
The  note  due  the  1st  of  August,  for  $10,000,  was  paid  the 
day  before;  and  the  last  note,  due  September  1st,  for 
$8,200,  was  paid  on  that  day. 

In  a  former  part  of  my  argument,  I  gave  a  statement  of 
the  overdrafts  of  Mr.  Boker,  in  his  private  account.  I  now 
state  that,  without  the  assistance  of  these  credits  of  Feb. 
1st  and  8th,  and  May  1st,  he  would  have  overdrawn  his 
amount  B.  R.,  to  the  amount  $57,153.27, — on  May  6,  1852, 
the  day  that  he  drew  a  check  of  $126,710.58,  to  pay  the 
drawer  on  account. 
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Mr.  Lane,  at  page  299,  Yol.  1,  states  the  date  at  which  the 
Commonwealth  received  credit  for  these  sums.  He  is  asked 
to  turn  to  the  account  of  the  Commonwealth  with  the 
Girard  Bank,  and  state  at  what  time  in  the  year  1852,  the 
the  Commonwealth  received  credit  for  the  sums  of  $88,200 
and  $11,512.46. 
lie  replies  : 

“On  Nov.  17th,  the  entries  are  ‘Nov.  17th,  1852,  by  Reading  Rail¬ 
road  Company  $88,200,’  and  interest  from  ditto,  $11,512.46,’  i.  e.  from 
Reading  Railroad.” 

In  the  same  connection  I  refer  to  the  entries  of  checks  in 

B.  R.,  and  you  find  that  they  concur  with  the  statement  of 
Mr.  Lane. 

At  page  300,  Mr.  Lane  is  asked  from  what  sources  these 
credits  were  derived,  and  he  says: 

“  They  were  derived  from  the  Bills  Receivable  Account,  by  the  fol¬ 
lowing  checks  charging  that  account: 

No.  Philadelphia,  Nov.  16th,  1852, 

Girard  Bank,  pay  to  Commonwealth  from  Reading  Railroad  or  bearer, 

ioo  dollars, 

$88,200  Charge  Bills  Receivable. 

Philadelphia,  Nov.  16tb,  1852, 

Girard  Bank,  pay  to  Commonwealth  (Reading  Railroad  Co  )  or  bearer, 
Interest,  ioo  dollars, 

$11,512.40  Bills  Receivable. 

Those  checks  are  in  M  r.  Boker’s  writing.” 

At  page  274,  Yol.  1,  Mr.  Bradford  describes  these  notes 
by  their  dates  and  amounts,  and  the  time  of  their  maturity, 
and  he  adds : 

“  On  the  19tli  of  September,  1851,  those  notes  were  delivered  to  Mr. 

C.  S.  Boker,  in  the  settlement  of -a  purchase  made  of  the  Common¬ 
wealth  of  Pennsylvania  of  the  railroad  east  of  the  inclined  plane.  The 
notes  are  dated  September  19th,  1851,  to  the  order  of  John  M.  Bickel, 
State  Treasurer,  and  by  him  endorsed,  and  were  paid  at  maturity.  I 
now  hand  you  the  notes  with  the  checks  by  which  they  were  paid.  The 
Girard  Bank  was  then  the  agent  of  the  State  of  Pennsylvania,  I  think, 
and  the  settlement  was  for  that  cause  made  through  them.  The  notes 
are  all  endorsed  in  ink,  John  M.  Bickel,  State  Treasurer,  and  in  lead 
pencil  ‘  B.  R.’  The  note  for  $11,512.46,  was  entirely  for  the  interest 
on  these  notes  to  maturity,  and  for  interest  due  on  preceding  payments. 
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The  note,  of  which  1  now  produce  a  copy,  was  delivered  to  Mr.  Boker 
The  copy  is  as  follows : 

Philadelphia  and  Reading  Railroad  Co.,  1 
Office  227  South  Fourth  street,  V 
Philad’a,  Sep.  19,  1851.  | 


Chas.  S.  Boker,  Esq., 

Philadelphia. 

Dear  Sir  : — The  cash  paid,  and  notes  already  given  to  the  State 
Treasurer,  on  account  of  purchases  made  by  this  Company,  amount  to 
$155. 0U0.  Herewith  I  enclose  the  following  notes  of  this  Company, 
which,  -when  paid,  will  be  in  full  with  interest,  viz.  without  grace  : 

No.  207,  Sep.  19th,  1851,  Co's  note  to  J.  M. 

Bickel,  State  Treasurer,  $20,000  paid  Feb.  1,  1852 

No.  208,  Sep.  19th,  1851,  Co's  note  to  J  M. 

Bickel,  State  Treasurer, 

No.  209,  Sep.  19th,  1851,  Co’s  note  to  J.  M. 

Bickel,  State  Treasurer, 

No.  210,  Sep.  19th,  1851,  Co’s  note  to  J.  M. 

Bickel,  State  Treasurer, 

No.  211,  Sep.  19th,  1851,  Co’s  note  to  J.  M. 

Bickel,  State  Treasurer, 

No.  212,  Sep.  19th,  1851,  Co’s  note  to  J.  M. 

Bickel,  State  Treasurer, 


30,000  paid  May  1,  1852 
10,000  paid  June  1,  1852 
10,000  paid  July  1,  1852 
10,000  paid  Aug.  1,  1852 
8,000  paid  Sep.  1,  1852 


Making  together,  the  amount  of  the  purch’s,  $243,200 
No.  213,  Sep.  19th,  1851,  Co’s  note  due  for 
the  amount  of  the  interest  on  the  above 
payments  at  the  average  time,  being 

Feb.  8th,  1852,  $11,512  46,  Feb.  8th.  1852 

Respectfully  yours, 

S.  Bradford,  Treasurer. 

Delivered  the  above  to  Mr.  Boker, 

E.  H.,  Jr. 

On  page  275,  Mr.  Bradford  is  asked: 

“  Was  it  with  the  knowledge  or  consent,  or  by  any  arrangement  with 
your  company,  that  the  payment  of  that  sum  to  the  Commonwealth  was 
delayed  till  Nov.  17th,  1852,  and  tlieu  paid  in  a  lump  ?” 

A.  “  There  was  no  such  arrangement,  and  I  have  no  knowledge  of 
any  such  purpose  at  all.  I  have  no  knowledge  of  any  such  arrange¬ 
ment,  or  postponement  of  the  payment.” 

Q.  Was,  or  was  it  not,  your  belief,  that  when  the  notes  were  paid, 
they  went  to  the  credit  of  the  Commonwealth  ?” 

A.  “  I  conclude  from  the  purpose  for  which  the  notes  were  given,  that 
the  Commonwealth  got  the  money  when  they  were  paid.” 

At  page  739,  Yol.  2,  General  Biukel  is  asked : 
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“Do  you  recollect  receiving  and  depositing  for  collection  in  the 
Girard  Bank,  the  promissory  notes  of  the  Reading  Railroad  Company, 
given  for  the  balance  of  the  purchase  money  of  the  inclined  plane,  ex¬ 
tension  and  bridge  ?” 

A.  “  I  do.” 

Q.  “  To  whom  did  you  hand  the  notes  ?” 

A.  “To  Mr.  Boker.” 

Q.  “Were  they  deposited  by  you  to  the  credit  of  the  Common¬ 
wealth  ?” 

A.  “  They  were  left  in  the  bank  for  collection.” 

Q.  “  For  whose  credit  ?” 

A.  “For  the  credit  of  the  Commonwealth.” 

At  page  752,  Mr.  Bickel,  on  cross-examination,  is  asked: 

“Were  not  the  receipts  from  the  notes  given  to  the  State  by  the 
Reading  Railroad  Company  appropriated  to  a  special  purpose;  and  was 
it  not  therefore,  proper  to  keep  those  receipts  separate  from  the  ordi¬ 
nary  moneys  of  the  Commonwealth?” 

A.  “The  proceeds  of  the  sale  were  appropriated  for  the  straighten¬ 
ing  of  the  curves  on  the  Columbia  State  Railroad  :  but  the  receipts 
were  not  necessarily  required  to  be  kept  separate  from  the  ordinary 
funds  of  the  State.  As  soon  as  the  appropriation  bill  was  passed,  we 
take  up  the  bill  and  open  an  account  with  each  appropriation,  crediting 
each  specific  appropriation  with  its  amount,  and  whenever  moneys  were 
paid  they  were  charged  to  the  account  of  that  appropriation,  I  mean  on 
the  books  of  the  Commonwealth.  When  the  amount  was  exhausted,  the 
appropriation  ran  out.  The  accounts  were  not  kept  in  that  way  in  the 
Girard  Bank.  There  was  a  general  account  there  ;  there  was  also  an 
nterest  account,  apart  from  the  general  account.  Those  Reading 
Railroad  notes  were  given  for  the  payment  of  the  viaduct  of  the  inclined 
plane.  They  were  deposited  in  the  Girard  Bank,  a  record  of  them 
made  at  Harrisburg,  and,  as  they  matured,  they  were  charged  to  the 
bank  on  the  books  at  Harrisburg.” 

At  page  753  lie  is  asked  : 

Q.  “  Did  you  make  the  deposit  you  did  of  the  Reading  Railroad 
notes  amounting  as  they  did  to  about  $100,000  for  the  purpose  of 
enabling  Mr.  Boker  to  discount  notes  with  the  proceeds  of  them  ;  and 
do  you  know  now,  or  did  you  ever  know,  that  they  had  been  used  for 
that  purpose  ?” 

A.  “  I  did  not  deposit  them  with  any  such  understanding,  nor  do  I 
know  that  they  were  used  for  such  a  purpose.” 

The  testimony  in  behalf  of  the  bank  is  as  distinct, 
positive  and  precise  as  human  testimony  can  be.  I  will  not 
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pas? by  this  item  without  giving  the  defence  the  benefit  of 
Mr.  Burke’s  explanation  of  the  transaction. 

At  page  404,  Yol.  2,  he  says: 

“  I  find  among  the  papers  in  a  book  received  by  me  from  Mr.  Cum¬ 
mings  which  I  shall  hereafter  present,  a  copy  apparently  of  section  55 
of  some  law  passed  by  the  Legislature,  which  provides  that  the  State 
Treasurer  shall  negotiate  a  loan  for  $98,000  at  not  over  six  per  cent, 
interest,  to  be  applied  to  improving  the  curves  on  the  Columbia  Rail¬ 
road,  and  re-embursable  as  soon  after  the  1st  of  December  as  the 
Reading  Company  should  pay  the  sum  for  their  purchase  of  the  Schuyl¬ 
kill  viaduct  and  the  railroad  east  of  that  river  ;  this  seems  to  explain 
why  the  notes  of  the  Reading  Company  were  not  credited  to  the 
account  of  the  Commonwealth  as  they  were  paid  ;  these  notes  appearing 
to  be  a  special  fund  laid  by  to  a  certain  time,  and  for  a  special  object; 
and  the  Girard  Bank  appears  to  have  been  the  custodian  of  the  fund 
till  it  was  received  for  the  purpose  mentioned  in  the  act.” 

I  have  no  doubt  that  Mr.  Burke  has  given  us  the  reason 
why  Mr.  Boker  did  use  those  notes,  but  he  has  given  us  no 
excuse.  The  amount  of  interest  on  those  sums  is  $3,251.69, 
that  being  the  interest  due  by  him  on  the  17th  of  November, 
1852,  and  bearing  interest  from  that  day  to  this. 

Connected  with  this  item  which  refers  to  the  use  of  the 
money  of  the  Commonwealth,  I  refer  you  to  another  very 
extraordinary  transaction  relating  to  a  sum  of  $3,437.50, 
the  date,  November  10,  1853.  In  this  I  rely  upon  the 
testimony  of  the  defence.  It  seems  thaf  there  was  a 
deposit  on  that  day  to  the  credit  of  Mr.  Boker’s  account, 
B.  R.  2,  “cash  $3,437  50.”  It  appears  that  on  the  8th  of 
June  of  that  year,  the  city  banks  contributed  $125,000  each, 
in  the  shape  of  a  loan  to  the  Commonwealth.  On  the  10th 
of  November,  1853,  these  transactions  with  the  Common¬ 
wealth  appear  to  have  been  settled,  and  the  interest  accruing 
to  the  Girard  Bank  was  $3,437.50.  That  sum  of  money 
Mr.  Boker  received  and  deposited  to  the  credit  of  the 
account  of  B.  E.  2,  is  claimed,  with  interest  from  that  date. 

The  ninth  item  of  claim  is  of  a  kindred,  but  more  serious 
character.  It  is  for  the  entire  sum  of  $29,067  48  which 
Mr.  Bickel  deposited  in  the  hands  of  Mr.  Boker  to  be 
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credited  to  the  Commonwealth,  and  which  Mr.  Boker  placed 
to  his  own  credit  in  bis  private  account,  kept  in  his  own 
name,  and  which  he  did  not  refund.  In  fact  it  was  in  part 
the  money  with  which  he  paid  the  bills  for  the  mansions 
which  he  was  then  building  in  Walnut  street.  That  sum 
went  into  the  walls  of  these  houses  and  remains  there  to  this 
day. 

The  facts  connected  with  this  item  are  these  :  General 
Bickel  commenced  to  exercise  the  office  of  State  Treasurer 
in  May,  1850,  and  soon  after  selected  the  Girard  Bank  as 
the  deposit  bank  of  the  Commonwealth  in  this  city.  On 
the  23d  of  February,  1853,  the  transactions  of  which  I  am 
speaking  commenced,  and  I  propose  to  prove  four  points  to 
you.  First,  that  General  Bickel  on  that  day  handed  to  Mr. 
Boker,  as  a  deposit  on  behalf  of  the  State,  the  sum  of 
$29,067.48;  second,  that  Mr.  Boker  instead  of  depositing 
that  money  to  the  credit  of  the  Commonwealth  placed  it  to 
his  own  credit  in  his  private  account  on  that  day  ;  third, 
that  on  the  27th  of  May,  1854,  the  bank  gave  credit  to  the 
Commonwealth  for  that  sum  and  in  that  mode  paid  the 
debt;  fourth,  that  Mr.  Boker  has  never  paid  or  refunded 
to  the  bank  that  amount. 

To  prove  the  first  point,  I  will  call  your  attention  to  the 
testimony  of  Mr.  Bickel  at  page  737,  Yol.  2.  He  there 
states,  in  answer  to  a  question  on  this  subject: 

1  have  a  memorandnm  at  home  in  which  I  state  $24,000  and  a  draft 
of  five  thousand  and  odd  dollars  left  with  Mr.  Boker  on  the  23d  day  of 
February,  1853;  the  draft  was  discounted  and  the  discount  taken  off 
in  this  memorandum  ;  what  draft  it  was  I  cannot  state,  I  left  that 
amount  to  be  deposited  to  my  credit;  the  amount  w7as  twenty-nine 
thousand  and  sixty-seven  dollars,  or  something  to  that  effect.” 

At  page  749,  Mr.  Bickel  on  his  subsequent  examination 
produced  the  memorandum,  he  is  asked  : 

Q.  “  Can  you  produce  the  memorandum  relating  to  the  deposit  of 
$29,067.48  referred  to  by  you  in  your  testimony?” 

A.  “  Yes,  sir  ;  it  is  as  follows  : 

Cash  $24,000.  February  23d,  1853, 

Draft  5,067.48  “  $5,099.31 

5,067.48 


$29,067.48 


31.83 
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“  The  memorandum  is  in  my  handwriting  made  by  me  on  that  day, 
and  has  been  in  my  possession  ever  since.” 

At  page  751  General  Bickel  is  asked  by  my  learned 
friend,  Mr.  Wharton: 

Q.  “Was  not  the  deposit  of  the  $29,067.48,  spoken  of  by  you,  in¬ 
tended  to  be  placed  by  you  to  the  credit  of  the  Commonwealth,  when  it 
was  made  at  the  bank  ?” 

A.  “  Yes,  sir.” 

No  human  testimony  can  be  stronger  than  this.  The 
statement  made  by  Mr.  Bickel  is  corroborated  by  memo¬ 
randums  made  by  him  at  the  time,  and  that  have  been  in  his 
possess' on  from  that  time  to  this,  or  until  the  day  it  was 
produced  before  you.  If  confirmation  were  necessary  I 
will  give  it  to  you  in  the  handwriting  of  Mr.  Boker.  You 
have  had  produced  before  you  his  “long  book”  containing 
the  elements  or  items  of  his  deposits  in  the  Girard  Bank, 
together  with  the  items  of  his  drafts  upon  the  bank,  con¬ 
tained  in  his  pass  book.  You  observe  that  in  this  book,  in 
his  own  handwriting,  Mr.  Boker  has  written: 

“  Received  on  account  of  loan.  State  5’s  $29,067.48.” 

I  will  now  show  in  the  second  place,  that  that  sum  of 
money  was  deposited  by  Mr.  Boker  on  that  day  to  his  own 
credit  in  his  bank  account.  I  produce  the  private  bank  ac¬ 
count  of  Mr.  Boker.  It  has  already  been  shown  that  he 
entered  this  amount,  as  above,  in  the  book  which  contains 
his  entries  of  deposits  made  by  him  in  the  bank.  Mr. 
Boker’s  bank  account  of  1853  in  evidence  shows  that  on  the 
24th  of  February,  1853,  there  was  deposited  in  his  bank 
account,  “  cash  $29,067.48.” 

In  the  third  place  I  propose  to  show  when  and  how  this 
money  was  carried  to  the  credit  of  the  Commonwealth,  that 
being  the  form  in  which  the  bank  paid  the  debt.  The  circum¬ 
stances  connected  with  the  fact  of  the  payment  of  this  debt 
by  the  bank  are  very  remarkable  indeed.  In  May,  1854,  the 
term  of  office  of  Mr.  Bickel,  as  State  Treasurer,  terminated. 
It  became  necessary  for  him  to  settle  his  accounts  with  his 
successor,  Mr.  Bailey.  On  examining  his  credit  and  debits 


96 


he  observed  this  deficiency.  He  came  to  Philadelphia  and 
had  a  conversation  with  Mr.  Boker  on  the  subject.  This 
was  fifteen  months  after  the  date  of  the  deposit,  the  money 
having  been  appropriated  by  Mr.  Boker  to  his  own  use,  and 
so  the  matter  remained  for  fifteen  months,  the  account  of  the 
State  Treasurer  being  during  all  that  time  deficient. 

At  page  738,  Yol.  2,  General  Bickel  is  asked,  when  he  as¬ 
certained  that  the  sum  had  not  been  placed  to  his  credit,  and 
how  he  came  to  ascertain  the  fact,  and  he  is  asked  to  state 
all  that  passed  between  him  and  Mr.  Boker  on  the  subject. 

A.  ‘‘In  the  month  of  May,  1854,  I  ascertained  that  the  sum  had  not 
been  placed  to  my  credit.  I  ascertained  that  fact  in  the  settlement  of 
my  accounts  When  I  found  my  deficit,  I  asked  Mr,  Boker  why  that 
amount  was  not  placed  to  my  credit.  He  said  it  made  no  difference ; 
that  I  could  draw  for  what  I  wanted,  whether  it  was  placed  to  my 
credit  or  not;  that  he  had  written  it  in  the  margin  of  the  book  in  lead 
pencil.” 

If  this  be  so,  it  would  show  that  at  the  very  time  Mr. 
Boker  put  that  money  to  the  credit  of  his  own  account,  he 
placed  it  also  by  a  lead  pencil  entry  on  the  margin  of  the 
State  Treasurer’s  account,  to  the  credit  of  that  account, 
thus  doubly  crediting  the  sum.  But  you  have  examined  the 
ledger  account  of  General  Bickel  and  no  trace  of  it  can  be 
discovered  on  the  margin  of  that  account. 

At  the  foot  of  page  737  Mr.  Bickel  is  asked  to  look  at  his 
own  individual  account,  then  shown  him,  and  state  the  date 
and  amount  of  this  deposit  to  his  credit.  He  says : 

“This  appears  to  be  credited  on  the  27th  of  May,  1854,  and  the 
amount  is  $29,067.48.” 

At  page  753  he  is  asked: 

Q.  “  When  you  received  credit,  in  May,  1854,  for  the  $29,067.48. 
which  you  had  handed  Mr. Boker  fifteen  months  before  to  be  deposited  to 
your  credit,  were  you  aware  then,  or  have  you  become  aware  since, 
that  he  placed  that  money  to  the  credit  of  his  own  private  account 
with  the  bank  at  the  time  you  left  it  with  him,  and  that  he  passed  it  to 
your  credit  at  the  time  he  did  so,  by  a  check,  charging  Pennsylvania 
Fives  ? 


A.  “No.” 
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At  page  749,  on  the  cross-examination  by  my  learned 
friend  Mr.  Wharton,  he  is  asked: 

“Were  not  the  deficiencies  in  the  account  of  the  Commonwealth 
with  the  Girard  Bank  mere  clerical  errors  which  were  afterwards  cor¬ 
rected,  or  if  not,  how  otherwise?” 

A.  “They  were  afterwards  corrected.  I  do  not  know  what  you 
mean  by  clerical  errors.” 

Q.  “  Were  they  not  errors  of  entry  in  the  books,  which,  upon  being 
transferred  to  the  proper  account  of  the  State,  made  that  account 
correct  ?” 

A.  “  They  were  so  in  part.  I  do  not  know  what  was  on  the  books 
and  what  was  not  on  the  books ;  this  deposit,  as  1  understand,  was 
not  placed  there  till  May,  1854,  if  the  books  are  correct,  and  then  it 
was  placed  to  the  credit  of  my  private  account,  and  afterwards  trans¬ 
ferred  to  the  State  account.” 

I  have  now  shown  that  this  money,  which  Mr.  Bokeu-  had 
appropriated  to  his  own  use,  was  paid  by  the  hank. 

I  call  your  special  attention  to  the  manner  in  which  Mr. 
Boker  entered  this  transaction  in  his  private  book,  called 
the  “long  book.’’  Although  this  money  was  deposited  to 
his  own  credit  in  February,  1853,  the  first  entry  of  the  de¬ 
posit  on  this  long  book,  which  professes  to  be  a  diurnal 
record  of  deposits,  was  made  more  than  three  years  after¬ 
wards.  Under  the  date  of  March  12th,  1856,  and  not  till 
then,  he  makes  this  entry :  “  Received  on  account  of  loan, 
Bickcl  State  Fives,  $29,067.48.  Now  this  money  was  not 
received  on  account  of  any  loan ;  it  had  nothing  to  do  with 
State  Fives ;  it  was  simply  a  deposit  by  an  officer  of  the 
Commonwealth. 

But  there  is  another  remarkable  entry  in  this  long  book. 
On  April  8th,  1856,  Mr.  Boker  makes  this  entry  :  “pi  Jan  : 
28th,  on  acct  of  loan  State  Fives,  Bickel,  $11000.”  That 
was  nearly  three  years  after  the  deposit  had  been  made,  and 
nearly  two  years  after  it  had  been  refunded  to  the  State 
Treasurer  by  the  bank. 

In  his  bank  account  for  1856  there  is  a  debit — “January 
28,  to  check,  $11,000.”  The  inference  to  be  drawn  from 
that  entry  and  that  check,  is  that  that  payment  was  made 
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on  this  transaction,  because  it  refers  to  the  name  of  Mr. 
Bickel  and  to  State  fives.  But  what  it  was  paid  for,  and  to 
whom,  no  one  knows.  The  record  of  payments  which  was 
kept  by  Mr.  Boker,  in  his  long  book,  ceases  at  the  end  of 
1855.  I  now  produce  the  check  itself  for  $11,000  ;  it  is 
printed  at  page  731,  Arol.  2,  as  follows: 

“  Philadelphia,  January  28, 1856. 

“  Girard  Bank  pay  to  various  bills  or  bearer,  eleven  thousand  -100 
dollars. 

“$11,000.  O.  S.  BOKER.” 

The  handwriting  and  signature  are  stated  by  Mr.  Bui'ke  to 
be  Mr.  Boker’s. 

I  have  now  shown  you,  sir,  that  this  sum  of  money  was 
placed  in  Mr.  Boker’s  hands  by  General  Bickel,  to  be  depo¬ 
sited  to  the  credit  of  the  Commonwealth  ;  that  he  appropri¬ 
ated  it  to  his  own  use,  and  that  fifteen  months  afterwards 
the  bank  was  made  to  pay  that  amount  by  entering  it  to  the 
credit  of  General  Bickel. 

In  the  fourth  place  I  will  show  that  Mr.  Boker  has  not 
paid  that  money.  When  we  have,  by  sufficient  evidence, 
shown  a  liability  on  the  part  of  Mr.  Boker  to  the  bank,  it 
devolves  upon  the  defence  to  show  payment  of  the  amount. 
The  day  after  Mr.  Boker  deposited  that  money  to  his  own 
credit  the  bank  could  have  maintained  an  action  against  him 
for  the  money,  or  at  any  time  during  the  fifteen  months  that 
it  stood  there  unaltered  and  unpaid.  The  evidence  already 
referred  to  would  have  been  abundantly  sufficient  to  satisfy 
a  jury  in  regard  to  the  first  two  points,  viz.  :  that  the  money 
had  been  received  by  Mr.  Boker  to  be  deposited  to  the  credit 
of  the  State,  and  that  it  was  deposited  by  him  to  his  own 
account. 

The  duty  of  the  bank  to  pay  that  money  was  evident ; 
that  she  did  pay  it  is  proved.  What  is  the  defence  to  this? 
The  only  defence  possible,  is  payment.  This  must  be  shown 
affirmatively  ;  if  it  was  paid  there  is  a  way  to  show  it.  The 
money  went  into  the  account  of  Mr.  Boker.  Did  it  come 
out  of  that  account?  On  the  24th  of  May,  1854,  it  was  the 
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duty  of  Mr.  Boker  to  hand  that  money  over,  and  then  the 
sum  would  appear  transferred  from  one  account  in  which  it 
had  been  entered,  to  another  in  which  it  ought  properly  to 
have  been  credited. 

I  refer  you  to  the  private  account  of  Mr.  Boker  which 
would  show  the  refunding  of  the  money,  in  1854,  if  it  had 
been  disgorged,  but  it  does  not.  This  is  presumptive  evi¬ 
dence.  The  testimony  we  have  a  right  to  demand  from  the 
defence  on  this  subject  is  clear,  precise  and  distinct  proof 
that  the  money  was  repaid  by  Mr.  Boker.  But  no  such  evi¬ 
dence — no  evidence  at  all — exists  to  prove  that  fact.  This 
money  was  appropriated  to  his  .own  use,  by  Mr.  Boker,  under 
circumstances  which,  since  1850,  has  formed  a  feature  of  our 
criminal  code,  and  w'hen  we  proved,  as  we  have  here,  the  use 
of  the  deposit  as  manifested  in  his  own  book,  we  have  a  right 
to  insist  upon  clear  proof  that  that  sum  of  money  was  re¬ 
turned  by  Mr.  Boker  to  the  bank. 

I  will  refer  to  more  evidence  to  show  that  it  was  not  paid, 
though  I  ignore  any  obligation  to  do  so :  Mr.  Boker  was  not 
able  to  pay  it  from  his  private  account.  During  1852, 1858 
and  1854,  Mr.  Boker  had  drawn  from  the  first  teller,  on  his 
private  pass  book,  $101,619,  and  during  the  period  I  am 
speaking  of,  he  was  overdrawn  in  the  amounts  which  I  gave 
when  I  discussed  the  first  branch  of  this  claim.  Mr.  Boker 
not  only  did  not  restore  this  amount  out  of  his  private 
account,  but  he  could  not. 

Next,  Mr.  Boker  used  this  money  for  his  private  purposes 
in  the  building  of  his  Walnut  street  houses  and  furnishing 
them,  as  appears  by  his  entries  in  the  book  called  the  “long 
book,”  and  I  feel,  now,  that  we  have  reached  a  point  when, 
as  I  before  intimated,  I  would  ask  a  question  which  would 
answer  itself — whether  Mr.  Boker's  conduct  was  mala  fide 
or  bona  fide  in  his  dealings  with  the  Girard  Bank? 

I  ask  your  most  serious  attention  to  Mr.  Boker’s  own 
record,  kept  by  himself,  in  that  book ;  you  will  see  there  in 
what  direction  this  money  went ;  and  if,  as  I  aver,  it  did  not 
re-appear  in  the  bank,  it  remains  in  the  walls  of  those 
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Walnut-street  houses,  to  the  building  of  which  Mr.  Boker’is 
own  record  shows  it  was  applied. 

Y(3u  have  now  seen  that  this  sum  of  money  was  deposited 
and  diverted,  as  I  have  stated;  you  have  seen  how  it  was 
used;  you  have  seen  how  the  bank  was  made  to  sulfer  for  it ; 
you  have  seen  no  trace  of  any  knowledge  of  the  Board  of 
this  disgraceful  transaction,  and  I  have  given  you  negative 
proof  that  the  money  was  not  returned  to  the  bank.  I  now 
propose  to  add  to  that  negative  proof,  by  referring  to  the 
testimony  of  Mr.  Burke,  who  was  placed  by  my  learned 
friends  on  the  other  side  under  the  duty  of  investigating  this 
subject,  and  pointing  out,  if  he  could,  where  this  money  had 
gone  to.  A  remark  made  on  Mr.  Boker’s  long  book,  of 
“State  fives,”  induced- a  reference  to  that  account,  and 
it  was  supposed  that  an  item  in  that  account  might  have 
some  reference  to  a  portion  of  this  sum.  In  the  account  called 
Pennsylvania  fives,  at  page  362,  Yol.  1,  an  item  of  $18,000 
appears  in  an  account  not  opened  till  December  19,  1856, 
and  belonging  to  that  class  of  mysterious  accounts  which 
sprung  into  existence  about  that  time,  such  as  “  Girard 
Bank  Stock,”  and  others,  which  indicated  much  loss  though 
unexplained. 

This  account  is  called  “  Pennsylvania  Fives.”  The  first 
debit  represents  a  loss  to  the  bank  of  $18,000.  This  account 
imports  a  fact  of  which  we  have  no  evidence — that  the  Girard 
Bank  speculated  in  Pennsylvania  fives  and  on  their  own 
stock,  and  lost  on  both  transactions. 

At  page  729,  Yol.  2,  Mr.  Burke  was  questioned  on  this 
subject,  but  his  ability  and  research  failed  to  discover  evi¬ 
dence  of  payment. 

lie  is  asked  whether  he  has  examined  the  books  of  the 
bank,  with  a  view  to  ascertain  the  origin  of  the  first  entry 
on  the  debtor  side  of  Pennsylvania  Fives  account,  as  found 
on  printed  page  862,  of  the  bank  testimony.  He  says,  he 
has.  He  is  then  asked  whether  or  not  he  has  ascertained 
the  origin  of  that  entry,  and  whether  or  not,  the  check  tor 
$29,067.48,  dated  May  27th,  1854,  now  shown  to  him,  is 
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the  voucher  for  the  entry  referred  to.  He  responds  :  “  I  be¬ 
lieve  I  ascertained  the  origin  of  that  entry.” 

We  find  that  when  General  Bickel  received  credit  for  this 
money,  it  was  charged  by  the  following  check,  (see  page  720, 
Vol.  2,)  this  excludes  all  doubt  on  the  subject  of  the  mode 
in  which  that  deposit  was  arranged. 

No.  ,  “Philadelphia,  May  27th,  1854. 

Girard  Bank,  pay  to  Loan  Penoa.,  ((Jr.  Bickel,)  or  bearer  dollars. 
$29,067.48.  Charge  Penna.  Fives.’’ 

Endorsed  “$29,067.48. 

.  11,067.48. 


18 

In  1874,  Mr.  Boker,  in  restoring  this  money,  which  he 
had  so  taken,  and  kept,  and  spent,  charges  it  as  a  loss,  or  in 
other  words,  turns  it  over  to  an  account  to  pay  it,  which  is 
not  then  opened;  which  was  not  opened  until  more  than  two 
years  afterwards,  to  wit :  on  December,  1856,  and  which, 
when  opened,  contained,  only,  entries  of  losses.  That  check 
is  endorsed  in  figures  which  import  a  payment  on  account  of 
$11,067.48,  the  entry  in  the  long  book  and  the  check  of 
$11,000,  lead  to  the  same  inference  ;  and  the  sum  of  18,000. 

•  Avas  carried  in  that  drawer,  until  the  “Pennsylvania  Fives” 
account  was  opened;  the  book  F.  S.  11  and  12,  shows  that 
a  sum  of  $18,000  was  carried  in  the  name  of  the  President., 
This  is  the  entry  Avhich  I  understood,  and  which,  I  believe, 
you  understood  Mr.  Burke  to  say,  had  a  connection  with 
the  check  of  $29,067.48;  for  he  said  he  had  “ascertained 
the  origin  of  that  entry.” 

In  the  last  portion  of  his  answer,  howeAmr,  he  says,  at 
page  730  :  “I  do  not  believe  that  the  check  referred  to  in  the 
question  is  the  voucher  for  the  entry  referred  to,”  thus 
leaving  us  in  the  dark  as  to  whether  the  sum  of  $11,067.48 
Avas  a  partial  payment  by  Mr.  Boker  or  not. 

On  turning  to  the  account  called  Pennsylvania  fives, 
no  doubt  exists  that  at  least  as  to  the  sum  of  $18,000 
of  the  deposit,  Mr.  Boker  has  charged  it  as  a  loss,  for  on 
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that  account  you  find  this  $18,000  entered  as  a  loss  to  the 
hank.  That  account  is  a  very  short  one  : 

Pennsylvania  Fives  in  account  with  the  Girard  Bank. 

Dr. 

December  19,  1856,  to  Pennsylvania  fives,  .  .  .  $18,000. 

To  premium  on  $28,000,  .  .  1,400. 

To  Pennsylvania  coupons,  .  .  1,762.50 

$21,162.50 


Cr. 

September  24,  1857,  By  balance  transferred  to  Vicksburg 

account, . $21,162  50 

$21,162.50 

What  comment  shall  we  make  on  this  transaction.  I  need 
make  none.  Some  facts  are  self  eloquent ;  this  is  one  of 
that  class.  There  has  been  no  explanation  given.  There 
can  be  no  explanation.  It  was  a  dereliction  of  duty  on  the 
part  of  Mr.  Boker  of  the  most  serious  character. 

The  original  check  of  May  27,  1854,  on  Pennsylvania 
fives  was  not  at  hand  when  referring  to  it,  it  is  now  here. 
It  appears  to  be  filled  up  entirely  in  the  handwriting  of  Mr. 
Boker,  and  directs  the  sum  of  $29,007.48  to  be  charged  to 
an  account,  not  then  opened,  called  “  Pennsylvania  fives.” 

An  inspection  of  that  check  of  $29,067.48,  charging  the 
deposit  of  General  Bickel  to  Pennsylvania  fives,  is  suggestive 
of  what  transpired  in  Mr.  Boker’s  mind  when  he  drew  it, 
and  it  evidences,  on  his  part,  a  deliberate  misapplication  of 
that  much  of  the  money  of  the  bank.  He  knew,  for  General 
Bickel  had  just  reminded  him,  that  that  was  the  money  of 
the  Commonwealth,  and  that  it  ought  to  have  been  placed  to 
the  credit  of  the  State;  that  it  had  not  been  placed  to  the 
credit  of  the  State  ;  he  knew  that  he  had  placed  that  money 
to  his  own  credit,  instead  of  where  it  belonged  ;  and  yet, 
with  that  knowledge,  Mr.  Boker  put  his  pen  to  the  paper 
and  wrote  on  the  face  of  this  check  an  order  directing  that 
amount  to  be  charged  as  a  loss  to  the  bank. 

The  tenth  claim  is  for  the  sum  of  $1,506.82,  with  interest 
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from  the  15th  of  May,  1856,  being  the  amount  of  a  deposit 
of  money  in  the  Girard  Bank  to  the  credit  of  the  trustees  of 
John  Hill’s  estate,  Jos.  A.  Clay  and  P.  Thurlo,  which  sum 
Mr.  Boker  drew  out  of  that  account  and  deposited  to  the 
credit  of  his  account  in  B.  R.  2,  on  that  day.  This  amount 
was  paid  by  the  bank  upon  a  check  of  the  depositors  after 
the  death  of  Mr.  Boker,  and  has  been  charged  to  the  profit 
and  loss  account  of  the  bank. 

Mr.  Joseph  A.  Clay,  at  page  815,  Yol.  2,  states  that  he 
was  a  trustee  of  the  estate  of  John  Ilill;  that  the  amount 
stated  was  the  cash  balance  of  that  estate,  and  that  he  saw 
in  the  hands  of  Mr.  Thurlo  a  bank  book  indicating  the  depo¬ 
sit  of  that  amount  in  the  Girard  Bank. 

Mr.  Oakford,  at  page  821,  Yol.  1,  refers  to  the  check  by 
which  that  amount  was  withdrawn  from  the  amount  of  Hill’s 
estate  in  the  Girard  Bank  on  the  15th  of  May,  1856.  The 
check  is  signed:  “Charge  Paul  Thurlo  and  Joseph  A.  Clay, 
trustees,”  without  importing  that  it  was  the  signature  of 
those  parties.  He  says  : 

“It  is  filled  up  and  signed  in  the  handwriting  of  C.  S.  Boker,  de¬ 
ceased.  The  object  of  the  check  was  to  transfer  the  credit  from  the 
account  of  Thurlo  and  Clay,  trustees,  to  the  credit  of  B.  R.,  No.  2.” 

He  also  produces  a  voucher  dated  May  14,  1858,  for  the  ' 
payment  of  this  sum  to  those  trustees  by  the  bank. 

At  page  82-3,  he  states  that  the  checks,  which  the  bank 
paid  in  1858,  were  passed  to  the  credit  of  John  C.  Mitchell. 
Esq.,  who  appears  to  have  been  the  counsel  of  the  parties. 

I  will  close  my  remarks  on  this  item  by  referring  you  to 
the  account  B.  R.,  No.  2,  of  May  15,  1856,  in  which  that 
sum  appears  to  have  been  deposited.  These  facts  are  not 
disputed  by  the  witness  for  the  defence. 

Mr.  Burke,  page  354-5,  says : 

“  The  next  item  in  the  ledger  is  ‘  May  15, 1856,  By  Thurlo,  $1506.82.’ 
This  item  is  a  transfer  of  that  amount  from  the  account  of  the  estate  of 
John  Hill,  as  shown  by  that  account,  ledger  H.  to  P.  for  1856,  page 
113,  as  follows  :  1  Estate  of  John  Hill ;  Paul  Thurlo,  Joseph  A.  Clay, 
Trustees. 

‘“May  15.  To  1  dft.,  $1,506.82  Jan.  31.  By  Cash,  $1,506.82.’ 
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“From  which  account  it  will  be  perceived  that  the  cash  deposited  to 
its  credit  on  Jan.  31,  1856,  was  transferred  on  May  15,  to  the  Cr.  of  B- 
R.,  2,  by  the  check  debited  to  the  estate  and  credited  to  B.  R.,  2.  On 
May  15,  1858,  the  profit  and  loss  account  of  the  bank  in  the  General 
Ledger,  page  40,  shows  the  following  entry  :  ‘May  15,  ’58,  Paul  Thurlo 
and  Joseph  A.  Clay,  Trustees  of  the  Estate  of  John  Hill,  (closed  in 
error,)  $1506.82,’  which  entry  shows  this  credit  to  have  afterwards  be¬ 
come  a  charge  to  the  profit  and  loss  account  of  the  bank.” 

I  will  now  take  up  the  eleventh  claim.  It  is  for  usurious 
profits  received  by  Mr.  Bolter  in  the  purchase  of  paper  with 
the  funds  of  the  hank.  It  tvould  require  satisfactory  proof 
to  convince  you  that  the  directors  knew  of  Mr.  Bolter’s 
dealings  in  this  respect.  I  will  show  you  that  they  did  not, 
by  the  testimony  of  Mr.  John  R.  White,  at  page  77,  Yol.  2  : 

Q.  “  Were  you,  or  the  board,  aware  that  Mr.  Boker  received  usurious 
profits  from  the  loan  of  the  funds  of  the  bank  ?” 

A.  “Neither  I  nor  the  board  was  aware  of  Mr.  Boker  deriving  any 
such  advantage  to  himself  from  the  loan  of  money  by  the  bank.” 

Q.  “  Did  Mr.  Boker  ever  report  to  the  board,  or  account  to  the 
board,  to  your  knowledge,  for  any  such  usury?” 

A.  “  He  did  not  to  my  knowledge.” 

To  prove  by  a  witness  who  was  cognizant  of  these  transac¬ 
tions,  that  usury  was  received,  I  turn  to  the  testimony 
of  Mr.  Lehman,  at  page  109,  Vol.  1.  He  says  : 

“I  think  the  discounts  were,  some  of  them,  at  pretty  high  rates. 
They  were  generally  calculated  at  six  per  cent,  and  then  he  added  to 
that  whatever  he  took  them  at.” 

At  page  120  the'same  witness  is  asked: 

“In  cases  where  excessive  interest  was  taken,  who  received  it? 
Was  any  part  of  it  returned  to  the  drawer?” 

A.  “  Mr.  Boker.  as  far  as  I  know,  received  all  interest.  I  know  of 
nothing  that  went  into  the  drawer.” 

I  now  propose  to  exhibit  to  you  the  details  of  this  item, 
and,  among  them,  it  will  appear  to  you  as  a  striking  fact,  but 
it  is  true,  and  I  will  prove  it,  that  on  the  purchase  of  paper 
by  Mr.  Boker  from  Mr.  Tucker  on  behalf  of  himself,  and 
Mr.  Gihon,  and  the  Reading  Railroad  Company,  and  on  one 
other  loan,  Mr.  Boker  received  $40,290.23,  the  legal  dis¬ 
count  on  these  transactions  being  $15,464.40. 
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This  I  will  prove  to  you  by  entries  in  the  handwriting  of 
Mr.  Boker,  and  the  testimony  of  Mr.  Tucker,  Mr.  Bradford, 
and  Mr.  Hollingsworth.  Each  one  of  these  transactions  was 
as  it  were  the  inflicting  of  a  deadly  stab  in  the  ribs  of  the 
bank,  for  each  one  affected  the  corporate  life  of  the  institu¬ 
tion.  It  is  true  the  danger  is  now  past,  for  the  charter 
which  was  put  in  peril,  has  expired ;  but,  at  the  time,  the 
charter  was  put  at  the  risk  of  forfeiture,  certainly  of  liti¬ 
gation. 

At  page  351,  Yol.  1,  Mr.  John  Tucker  gives  a  statement 
of  the  discounts  effected  for  himself;  he  repeats,  almost  in 
the  same  words,  the  statement  at  Yol.  2,  page  363.  Mr. 
Tucker  says  that  he  negotiated  with  Mr.  Boker  a  note  on 
March  12,  1853,  at  thirty  days,  for  $40,000,  and  paid  $340 
interest. 

The  legal  discount  on  that  note  was  $226.67.  Mr.  Boker 
makes,  under  that  date,  an  entry  in  F.  S.,  9,  in  his  own 
writing  of  this  transaction. 

Mr.  Tucker  proceeds  to  state  that  on  the  14th  of  April, 
1853,  he  negotiated  a  note  at  sixty  days  for  $40,000,  and 
paid  $796.67  interest.  On  that  day  it  appears  by  F.  S.,  9, 
that  $39,203.33  was  taken  from  the  drawer  to  purchase  that 
note.  The  lawful  discount  on  that  transaction  was  $426.67. 

Mr.  Tucker  states  that  on  the  13th  of  June,  1853,  he 
negotiated  a  note  payable  July  27th — 30th,  on  which  no 
interest  was  paid  at  that  time. 

On  the  23d  of  June,  1853,  Mr.  Boker  purchased  Mr. 
Tucker’s  note,  payable  on  the  27th  and  30th  of  July,  for 
$40,000.  The  interest  paid  was  $440.  The  face  of  that 
note  was  taken  from  the  drawer,  as  appears  by  F.  S.  9  and 
10,  and  the  interest  received  for  it  was  $440,  the  legal  inter¬ 
est  being  $240  10. 

On  referring  to  Mr.  Burke’s  testimony  at  page  331,  Vol. 
2,  you  will  find  that,  that  $440  was  deposited,  on  the  same 
day,  to  the  credit  of  B.  B,.  No.  2. 

On  the  25th  of  June,  1853,  Mr.  Boker  purchased  another 
note  of  Mr.  Tucker  for  $10,000,  due  the  30th  of  July,  and 
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Mr.  Tucker  paid  interest  $400.  The  lawful  d  iscount  on 
that  note  was  $246.68.  The  face  of  that  note  was  taken 
from  the  drawer,  as  appears  by  F.  S.  9,  and  by  Mr.  Burke’s 
testimony  you  find,  that  on  the  same  day,  $400  was  deposited 
to  the  credit  of  B.  R.  2. 

On  the  6th  of  July,  1858,  Mr.  Tucker  gave  Mr.  Boker  a 
note,  payable  on  the  80th  of  the  same  month,  for  $15,450. 
The  sum  of  $15,000  appears  to  have  been  paid  for  it,  in  F. 
IS.  9.  The  balance,  says  Mr.  Tucker,  was  for  interest  on 
that  transaction,  and  on  the  note  of  the  18th  of  June,  which 
I  have  just  referred  to  when  I  stated  that  no  interest  was 
paid  then,  the  interest  on  these  two  transactions  being 
$188  80. 

On  the  25th  of  August,  1853,  Mr.  Boker  purchased  a 
note  of  $40,000,  payable  in  30  days,  and  Mr.  Tucker  paid 
interest  $526.68,  the  legal  iuterest  being  $200.  It  appears 
by  F.  S.  9  and  10,  that  $39,773.32  was  borrowed  from  the 
drawer  for  the  purchase  of  that  note.  The  entry,  therefore, 
untruly  imports  that  very  little  more  than  legal  interest  was 
paid  for  that  discount.  That  this  sum  of  $526.68  was  paid, 
is  shown  by  the  testimony  of  Mr.  Tucker,  corroborated  by 
his  entries  made  at  the  time  of  the  transaction. 

On  Sep.  29th,  1853,  Mr.  Boker  purchased  from  Mr. 
Tucker  a  note  of  $40,000,  payable  at  60  days.  Mr.  Tucker 
paid  interest,  $740.  It  appears  by  F.  S.  9,  under  date  of 
October  1st,  that  the  amount  borrowed  from  the  drawer  to 
purchase  that  note  was  $39,578.32,  the  excessive  interest 
on  this  transaction  was  $340,  as  testified  by  Mr.  Tucker. 

On  the  6th  of  December,  1853,  Mr.  Boker  purchased  a 
note  from  Mr.  Tucker,  payable  on  the  27th  and  30th  of 
January,  for  $40,000,  and  Mr.  Tucker  paid  interest  $800, 
the  lawful  interest  on  that  transaction  being  $360.  It  ap¬ 
pears  by  F.  S.  9,  that  on  that  day,  $39,626.68  was  borrowed 
from  the  drawer  to  purchase  that  note. 

On  the  6th  of  June,  1854,  Mr.  Tucker  gave  his  note  to 
Mr.  Boker  for  the  sum  of  $42,950,  which  included  interest 
on  $40,000,  from  the  30th  of  January  to  the  31st  of  July, 
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exactly  six  months,  the  legal  interest  being  $1,200,  and  the 
interest  received  by  Mr.  Boker  being  $2,950.  It  appears 
by  F.  S.  10,  that  the  face  of  that  note  was  taken  from  the 
drawer  on  that  day,  to  purchase  it.  At  page  335,  Yol.  2, 
Mr.  Burke  shows  that,  on  that  day,  Mr.  Boker  deposited 
that  amount  of  $2950  to  the  credit  of  B.  R.  No.  2. 

I  go  back  now  to  March  2d,  1853,  to  refer  to  a  discount 
which  I  have  omitted  because  it  was  not  mentioned  by  Mr. 
Tucker  in  his  testimony.  On  the  2d  of  March,  1853,  Mr. 
Boker  purchased  of  Mr.  Tucker  nine  notes  drawn  by  D. 
Longenecker,  and  marked  in  the  margin  of  the  collection 
book  of  B.  R.,  '■  Tucker.”  Their  amount  was  $43,400.23  ; 
discount  deducted,  as  appears  by  F.  S.  9,  $1,540.72,  the 
nett  amouut,  $41,859.51,  was  borrowed  from  the  drawer 
for  the  purchase.  These  notes  fell  due  on  the  17th  and 
20th  of  the  succeeding  July  ;  the  lawful  discount  upon  them 

being  $1019.90. 

? 

I  now  turn  to  the  discounts  which  Mr.  Tucker  negotiated 
with  Mr.  Boker,  for  Gihon  &  Co.  At  page  351,  Vol.  1,  Mr. 
Tucker  says : 

“  I  did  negotiate  loans  for  Gihon  &  Co.  I  cannot  give  an  account 
of  all  of  them  without  an  examination  of  their  boots  in  New  York, 
but  on  March  10th,  1852, 1  negotiated  a  loan  of  $54,000  ;  I  cannot  state 
the  amount  of  interest  paid  ;  Sep.  15,  1852,  of  $80,000  ;  March  22d. 
1853,  note  at  GO  days  for  $80,000,  interest  paid  $1,966.66  ;  April  14th. 
1853,  note  at  60  days,  for  $40,000,  and  the  same  day  another  note  at 
39  days  for  $80,000.  I  cannot  state  the  iuterest  paid,  but  presume  it 
was  at  about  the  same  rate.  That  is  my  recollection  and  belief.  The 
rates  of  interest  were  market  rates  for  all  the  notes.” 

I  will  now  supply  the  amounts  of  interest  in  these  trans¬ 
actions.  On  the  10th  of  March,  1852,  Mr.  Boker  discounted 
Gihon  &  Co.’s  note  for  $54,000  due  the  8th  and  11th  of 
June.  It  appears  by  F.  S.  9,  that  he  retained,  as  discount 
on  that  note,  $1,269  ;  the  sum  of  $52,731  was  borrowed 
from  the  drawer  to  purchase  it.  The  lawful  interest  on 
that  transaction  was  $846. 

On  the  15th  of  Sep.,  1852,  Mr.  Boker  purchased  from 
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Mr.  Tucker  a  note  of  Gihon  &  Co.,  for  $80,000,  due  on  the 
15th  and  18th  of  January,  and  retained  for  discount  on  that 
note  $1,960,  as  appears  by  F.  S.  9,  10;  on  that  day  as  ap¬ 
pears  from  the  same  book,  there  was  borrowed  from  the 
drawer  $78,040  to  purchase  that  note.  The  lawful  interest 
on  that  transaction  was  $1680. 

On  the  10th  of  February,  1853,  Mr.  Boker  purchased  of 
Mr.  Tucker,  a  note  of  Gihon  &  Co.,  for  $80,000,  and,  as  ap¬ 
pears  by  F.  S.  9  and  10,  retained,  as  discount,  1191.12; 
having  on  that  day  borrowed  from  the  drawer  $78,808.88 
to  purchase  it,  the  lawful  interest  on  that  transaction  being 
$840. 

On  the  22d  of  March,  1853,  Mr.  Boker  bought  from  Mr. 
Tucker  a  note  of  the  same  party,  at  60  days  for  $80,000, 
retaining,  as  Mr.  Tucker  states,  the  sum  of  $1966.60;  the 
lawful  interest  on  that  transaction  being  $840.  On  that  day 
it  appears  by  F.  S.  9  and  10,  there  were  borrowed  from  the 
drawer  to  purchase  that  note,  $79,146.64,  from  which  it 
would  be  inferred  that  the  difference  between  that  sum  and 
$80,000,  was  the  amount  of  interest  charged.  In  this  in¬ 
stance  I  can  trace  a  portion  of  this  usury.  Mr.  Burke,  at 
page  341,  Vol.  2,  states  that  the  sum  of  $853.34,  a  part  of 
the  profits  of  that  transaction,  was  deposited  on  that  day  to 
the  credit  of  B.  R.  No.  2. 

That,  with  two  other  transactions  I  have  already  referred 
to,  and  two  others  which  will  presently  appear,  are  the  only 
ones  in  which  we  can  trace  these  excessive  amounts  of 
interest. 

I  now  pass  to  the  transactions  of  Mr.  Boker  with  the 
Reading  Railroad  Company. 

On  the  24th  of  Nov.,  1851,  as  appears  by  the  testimony  of 
Mr.  Bradford,  the  Reading  Railroad  Company  obtained  a  dis¬ 
count  for  $30,000,  the  net  proceeds  of  which  was  $29,340.00. 
This  was  a  discount  of  three  notes  of  $10,000  each,  due  on 
the  26th,  28th  and  -30th  of  January,  the  legal  discount  on 
which  amounted  to  $313.83,  and  the  discount  taken  by  Mr. 
Boker  being  $660.00. 
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This  transaction  appears  in  three  different  entries  on  F. 
S.,  9,  showing  that  on  one  of  those  notes  the  face  was  taken 
from  the  drawer,  and  on  the  other  two  he  added  together  a 
discount  of  $200,  was  retained.  The  balance  of  interest, 
$460,  is  traced  to  Mr.  Boker. 

On  the  22d  of  February,  1854,  and  on  the  26th  of  the 
same  month  occurred  two  transactions  somewhat  profitable. 

On  the  22d  of  February,  1854,  a  note  of  $30,000  Avas  dis¬ 
counted  by  Mr.  Boker  for  the  Reading  Railroad  Company  at 
the  rate  of  1J  per  cent,  per  month  ;  the  net  amount  received  by 
the  company  Avas  $28,375.00.  You  will  observe  by  reference 
to  F.  S.,  9,  that  the  face  of  the  note  Avas  borroAved  from  the 
drawer  to  purchase  it.  Mr.  Bradford  states  that  the  in¬ 
terest  Avas  paid  by  a  check  on  the  Farmers’  and  Mechanics’ 
Bank  for  $1625.00,  the  legal  interest  being  $615.  That 
check  I  now  produce.  It  appears  to  be  drawn  to  the  order 
of  the  Girard  Bank,  it  being  innocently  supposed  by  Mr. 
Bradford  that  it  Avas  for  business  done  by  the  bank.  It  is  en¬ 
dorsed  by  W.  L.  Schaffer,  cashier.  Mr.  Schaffer,  at  page  302, 
Yol.  1,  states  that  he  Avas  in  the  habit  of  endorsing  ordinary 
bank  papers  Avithout  knowing  their  import,  and  that  he  had 
nothing  to  do  Avith  nor  any  knowledge  of  this  check  or  the 
one  to  which  I  will  turn  your  attention  in  a  moment.  Three 
days  afterwards  another  transaction  bearing  very  much  the 
same  features,  took  place  between  Mr.  Bradford  and  Mr. 
Boker.  On  that  day  he  sold  to  Mr.  Boker  a  note  of  the 
Reading  Railroad  Company  for  $50,000  ;  the  nett  amount 
received  by  the  company  was  $48,550.00.  It  appears  by  F. 
S.,  9,  that  the  face  of  the  note  was  borroAved  from  the  draAver 
on  that  day  to  purchase  it.  The  interest  Avas  paid  by  a  check 
on  the  Farmers'  and  Mechanics’  Bank,  dated  Februarv  25th, 
1854,  and  endorsed  by  T.  J.  Cook,  a  clerk  in  the  bank. 
That  check,  which  was  for  $1450.00,  I  uoav  hand  to  you. 
That  note  Avas  discounted  at  the  rate  of  18  per  cent,  per 
annum  or  1§  per  cent,  per  month. 

On  the  28th  of  February,  1852,  the  Reading  Railroad 
Company  obtained  a  discount  of  notes  amounting  to  $20,000 
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at  nine  per  cent,  per  annum.  It  appears  by  F.  S.,  9,  that 
the  face  of  the  notes  was  borrowed  from  the  drawer  to  pur¬ 
chase  them.  The  net  amount,  says  Mr.  Bradford,  received 
from  Mr.  Boker  was  $19,123.33.  The  lawful  interest  was 
$586.46. 

On  March  8th,  1856,  Vol.  2,  page  147,  there  was  a  note 
discounted  by  Mr.  Boker  for  the  Reading  Railroad  Company 
through  Mr.  Hollingsworth  for  $50,000,  at  nine  per  cent,  per 
annum,  the  net  proceeds  of  which  was  $47,525.  The  discount 
retained  there  was  $475,  the  lawful  interest  being  $316.66. 
On  March  8,  1856,  it  appears  by  F.  S.,  10,  the  face  of  that 
note  was  taken  from  the  drawer.  Many  of  these  transactions 
appear  to  have  been  discounted  at  legal  rates  by  reference  to 
F.  S.,  9  and  10 ;  and  by  way  of  shedding  additional  light  on 
these  apparently  lawful  transactions,  but,  in  reality,  gross 
instances  of  extortion,  I  will  ask  your  attention  to  page  357, 
Vol.  1,  Avhere  it  appears  by  the  testimony  of  Mr.  Bradford, 
that  the  Reading  Railroad  Company  gave  Mr.  Boker  checks 
for  transactions,  apparently,  discounted  at  legal  rates,  as. 
folloAVs: 

March  29th,  1852,  $750;  April  16th,  $375;  August  3d, 
$375;  September  2d,  $500;  November  10,  $375;  February 
5th,  1853,  $255.55;  March  3d,  $750.00;  June  9th,  $750; 
Aug.  1st,  $1,275.00 ;  February  4th,  1854,  $1,287.50;  total,. 
$6,693.05.  When  I  come  to  consider  the  testimony  for  the 
defence  I  Avill  shoAV  a  proper  credit  for  the  last  of  the  checks, 
$1,287.50.  Of  the  others  there  is  no  trace  on  any  account ; 
they  are  traced  to  Mr.  Boker  and  paid. 

At  page  248,  V ol.  1,  it  appears  that  on  the  15th  of  July, 
1854,  Mr.  Boker  made  a  magnificent  transaction  with  Mr. 
Bradford  in  the  discount  of  Reading  Railroad  notes,  amount¬ 
ing  to  $100,000,  discounted  at  1J  per  cent,  with  commis¬ 
sions,  retaining  $4,618.75;  the  laAvful  rate  of  discount  being 
$1,443.75,  the  usury  extorted  from  the  company  was 
$3,175. 

Mr.  Bradford  says  : 

“  Oh  July  15th,  1854,  there  were  three  notes,  numbers  914,  915  and 
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916,  amounting  in  the  aggregate  to  $100,000,  discounted  by  the  Girard 
Bank.  The  net  amount  we  got  was  $95,381.25  ;  the  rate  I  believe  was 
lj  per  cent,  a  month  and  commissions.  The  amount  deducted  from  the 
face  was  $4,618.75.  Mr.  Boker  was  in  our  office  and  offered  to  dis¬ 
count  for  us  $100,000  in  notes,  which  was  done.  Subsequently,  two  or 
three  days  afterwards,  as  is  my  impression,  he  called  and  thought  they 
ought  to  have  the  same  rate  of  discount  as  the  company  were  giving. 
I  was  directed  by  the  president  of  our  company  to  allow  it ;  the  rate  of 
commissions  charged  in  addition  to  the  interest  was  a  quarter  per  cent. 
The  extra  interest  and  commissions  were  charged  by  the  bank  and 
deducted  from  the  amount.” 

It  appears  on  F.  S.,  10,  that  this  statement  of  Mr.  Brad¬ 
ford  is  entirely  correct.  On  that  day  the  transaction  is 
entered,  the  discount  deducted,  and  the  sum  mentioned  by 
Mr.  Bradford  was  borrowed  from  the  drawer  to  purchase 
these  notes. 

On  the  15th  day  of  July,  Mr.  Boker  deposited  these  notes 
for  collection,  in  his  deposit  book  F.  S.  14  and  15. 

On  the  3d  of  May,  1856,  Mr.  Boker  discounted  for  the 
Reading  Railroad  Company,  through  Mr.  Hollingsworth, 
see  pages  347  and  348,  Vol.  2,  notes  amounting  to  $40,000, 
at  the  rate  of  ten  per  cent,  per  annum,  the  nett  proceeds 
being  $39,429.17,  and  the  discount  retained  being  $570.83. 
The  lawful  interest  was  $342.48.  You  will  find  on  F.  S. 
10,  that  $39,429.17,  the  precise  amount,  was  borrowed  from 
the  drawer  to  pay  for  the  notes. 

On  the  13th  of  July,  1854,  there  was  a  transaction  of  Mr. 
Boker,  described  by  Mr.  Burke  at  page  321,  Yol.  2,  which 
reminds  me  of  an  expression  used  by  the  late  Judge  Hus¬ 
ton  in  a  celebrated  charge  to  a  jury:  “ tomahawking .”  On 
that  day  Mr.  Boker  purchased  notes  amounting  to  $22,000, 
on  which  the  interest  was  $440,  and  he  charged  $1,452.41. 
That  appears  by  the  check  on  B.R.  2,  as  well  as  the  testimony 
of  Mr.  Burke.  It  did  not  add  to  the  morale  of  that  transaction, 
that,  in  purchasing  those  notes,  he  overdrew  the  bank  ac¬ 
count  of  B.  R.  2,  $63,077.49.  The  six  notes  mentioned  by  Mr. 
Burke,  as  the  consideration  of  this  purchase,  were  all  due 
about  the  10th  of  Nov.,  averaging  $22,000  at  four  months. 
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On  the  19th  of  August,  1854,  Mr.  Boker  purchased  drafts 
of  “  Wistar,  Treasurer,”  amounting  to  $67,000;  they  ap¬ 
pear  to  have  been  deposited  in  Mr.  Boker’s  B.  It.  collection 
book,  on  the  18th  and  19th  of  August.  The  lawful  dis¬ 
count  on  that  transaction  was  $1,889.33,  the  amount  taken 
$5,401.89;-  and  according  to  F.  S.  10,  it  appears  that  on 
that  day  the  faces  of  the  notes,  less  $5,401.89,  was  borrowed 
from  the  drawer  to  make  that  purchase. 

You  perceive  how  immense  were  the  profits  realized  by 
these  usurious  transactions.  In  the  instances  referred  to  as 
occurring  within  little  more  than  one  month — from  the  18th 
of  July,  1854  to  the  19th  of  August,  1854,  Mr.  Boker  re¬ 
alized  over  $10,000. 

I  now  present  to  you  a  statement  taken  from  F.  S.  9  and  10, 
which,  including  those  I  have  given  you,  shows  one  hun¬ 
dred  and  one  usurious  transactions  by  Mr.  Boker,  with  the 
funds  of  the  bank.  It  would  be  tedious  to  go  over  the 
whole  of  them  now  ;  I  have  referred  to  some  of  them  in 
the  course  of  my  argument,  and  hand  a  copy  to  my  friends 
on  the  other  side,  in  order  that  they  may  correct  me  if  I 
have  made  mistakes.  Without  joiner  over  these  items  in 
detail,  I  will  merely  state  that  they  are  one  hundred  and 
one  in  number,  identified  by  dates,  names,  and  amounts 
and  interest  received,  and  that  the  usury  amounted  to  the 
sum  of  $83,543.73.  This  extorting  of  usury  was  a  very 
serious  and  very  immoral  irregularity.  In  the  cases  to 
which  I  have  referred  of  the  discounting  of  the  notes  of 
the  Beading  Bailroad  Company,  Mr.  Boker  was  transgres¬ 
sing  a  double  duty ;  the  duty  he  owed  to  the  Girard 
bank,  as  president,  and  the  duty  he  owed  to  the  Beading 
Bailroad  Company,  as  one  of  the  board  of  directors.  But 
neither  consideration  seemed  to  lie  in  his  path,  or  obstruct 
him  in  his  road  to  wealth. 

The  testimony  of  Mr.  Tucker  at  pages  366  to  369,  Vol. 
2,  relating  to  the  ten  checks  of  that  company  to  which  I 
have  referred,  show's  this.  It  is  substantially  that  none  of 
those  instances  of  discount  were  laid  before  the  board, 
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but  the  notes  were  negotiated  with  Mr.  Boker;  that  the 
device  resorted  to,  was  to  discount  the  notes  ostensibly 
in  uncurrent  money ;  that  no  uncurrent  money,  how¬ 
ever,  passed,  the  company  receiving  current  funds,  aud 
giving  checks  to  Mr.  Boker  for  the  estimated  difference  be¬ 
tween  the  value  of  uncurrent  funds  and  current  money. 
No  principle  of  law  is  more  clearly  settled  than  the  one  to 
which  I  referred  in  the  opening  of  my  remarks:  that  an  agent 
cannot  retain  any  profits  incidentally  obtained  in  the  busi¬ 
ness  of  his  principal,  even  if  such  a  practice  be  sanctioned 
by  usage.  In  addition  to  the  authorities  I  then  cited,  I  refer 
you  to  Robinett’s  Appeal,  12  Casey,  174,  and  the  cases  cited 
in  the  report  of  that  case. 

In  the  case  of  Matthew  vs.  Davis,  2d  Yesey,  817,  there 
is  a  collection  of  authorities — scores  of  them,  which  show 
the  law  firmly  established  to  be,  that  an  agent  will  not  be 
permitted  to  withhold  from  his  principal  any  profits  inci¬ 
dentally  obtained  in  his  employment,  though  such  a  practice 
might  be  sanctioned  by  usage.  To  the  same  point  I  cite 
AVhitchcote  vs.  Lawrence,  3d  Yesey  jr.  p.  740,  and  East  India 
Co.  vs.  Hinchman,  1st  Yesey  jr.  289,  and  the  case  of  esparte 
Bennet  to  be  found  in  the  17th  volume  of  the  same  book. 
These  usurious  profits,  together  with  interest  from  the  date 
of  their  receipt  respectively,  constitute  the  eleventh  claim. 
I  refer  you,  in  this  connection,  in  conclusion,  to  the  testi¬ 
mony  of  Mr.  Burke,  on  pages  641  and  612,  Yol.  2. 

“  Q.  You  stated  on  printed  page  623  that  the  profits  on  the  transac¬ 
tions  on  F.  S.  9  and  10,  were  to  a  great  extent  derived  from  the  dis¬ 
count  of  notes  at  illegal  interest :  please  state  whether  in  your  exami¬ 
nation  of  the  books  and  papers  of  the  bank,  you  were  able  to  find  the 
details  and  aggregate  amount  of  those  usurious  profits,  and  if  so, 
where  ?  ” 

“A.  Tt  could  be  ascertained  by  recalculating  the  discount  on  the 
notes  purchased  by  F.  S.  9  and  10.  The  interest  is  paid  chiefly  into 
B.  R.  2,  ledger  account.’’ 

“  Q.  Do  you  mean  to  say  that  the  B.  R.  2,  ledger  account  will  ex¬ 
hibit  those  cases  of  usurious  profit  ?  ” 

A.  “  It  contains,  I  believe,  the  interest  upon  most  of  these  notes.” 
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An  examination  of  the  different  instances  to  which  I 
have  referred,  alone,  will  show  how  incorrect  was  the  answer 
of  Mr.  Burke,  and  with  what  little  care  he  had  examined 
the  entries  applicable  to  this  claim. 

The  twelfth  claim  refers  to  a  class  of  cases  which  have 
been  known  during  the  investigation  of  this  case  bv  a  term, 
familiar  to  us,  of  “  interest  paid.”  It  is  now  time  to  give 
to  that  subject  its  proper  sub-divisions  and  details.  These 
transactions  comprise  two  clases  of  cases,  entirely  distinct 
from  each  other,  as  distinct  as  is  the  discount  book  from  the 
cash  drawer  of  the  first  teller,  and  only  concurring  in  this; 
that  each  was  a  practical  mode  of  access  to  the  treasure  of 
the  Girard  Bank. 

The  first  sub-division  consists,  of  cases  where  the  face  of 
the  notes  was  borrowed  from  the  drawer  by  Mr.  Boker, 
and  the  second,  where  notes  which- had  been  discounted  by 
Mr.  Boker,  and  were  at  his  risk,  were  placed  on  the  discount' 
book  of  the  bank,  marked  “  interest  paid,”  the  entry  im¬ 
porting,  according  to  the  evidence,  that  the  interest  had  been 
handed  to  the  receiving  teller,  and  credited  to  the  proper 
account  of  the  bank. 

The  first  class  of  cases  consists  of  one  hundred  and  fifty- 
three  instances,  and  the  sums  so  taken  amounted  to 
$1,383,959  84.  In  these  cases  there  is  no  record  or  trace 
left  any  where,  except  in  a  few  instances,  of  the  amount  of 
profit  received  by  Mr.  Bokeju  He  has  not  even  kept  any 
himself.  The  obligation  of  law,  and  the  duty  of  an  agent 
require,  of  course,  that  he  should  put  himself  in  a  position 
to  be  able  to  account.  Here  Mr.  Boker  has  disabled  him¬ 
self  from  doing  so,  by  not  providing  himself  with  the 
means ;  and  it  is  now  impossible  to  ascertain  the  profit 
arising  from  these  discounts,  except  by  a  tedious  calculation, 
in  each  case,  of  the  legal  rate,  and  even  then  we  are  left  in 
doubt  whether,  in  these  cases,  Mr.  Boker  applied  one  prac¬ 
tice  he  had  of  discounting  notes  at  legal  rates,  or  another 
practice  he  had  of  discounting  notes  at  market  rates.  This 
first  class  of  cases,  however,  does  uot  increase  the  claim  of 
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the  bank,  because  tbe  demand  we  Lave  made  here  for 
interest  upon  the  amount  received  by  Mr.  Boker  from  the 
drawer,  crediting  him  with  the  interest  or  partial  returns  of 
it,  of  course  includes  all  these  ;  but  according  to  the  theory 
of  the  defence  it  becomes  very  material,  for  we  have  heard 
from  them  that  they  have  undertaken  the  duty  of  account¬ 
ing  for  the  profits  of  B.  R.  bio.  2,  and  in  all  these  cases  no 
credit  appears  on  that  account.  The  credits  for  the  notes 
collected  in  B.  R.  No.  2  correspond  with  the  amounts  re¬ 
ceived  from  the  drawer  to  purchase  them  with.  They  are 
substantially  cross  entries.  It  is  important,  therefore,  to 
explain  this  class  of  notes  in  the  present  connection,  not 
only  for  the  purpose  of  considering  the  evidence  on  the 
subject,  but  to  prepare  your  mind  for  the  answer  to  the 
theory  of  their  witness,  if  our  learned  friends  should 
adopt  it. 

In  the  second  clase,  however,  we  present  a  large  claim  of 
the  bank  ;  that  is,  those  cases  in  which  the  irregular  and 
unusual  entry  is  made  upon  the  discount  book  of  the  bank, 
“  interest  paid,”  misleading  the  directors,  if  they  should 
observe  the  entries,  into  the  belief  that  the  discount  had 
reached  the  bank. 

In  reference  to  the  first  class  of  cases,  Mr.  Lehman  says, 
at  page  120,  Yol.  1,  in  answer  to  the  question  : 

Q.  “  In  those  cases  in  F.  S.  9  and  10  where  the  note  is  marked  interest 
paid,  and  the  whole  face  of  the  note  is  carried  out,  who  received  the 
interest  ?” 

A.  11 1  presume  Mr.  Boker  received  the  interest.  The  only  difference 
was,  where  they  are  carried  out  net  amount,  the  interest  is  taken  off 
the  face  of  the  note,  and  where  the  full  amount  is  carried  out,  the 
interest  was  paid  I  presume  to  Mr.  Boker,  I  do  not  know  of  any  other. 
Mr.  Boker,  as  far  as  I  know,  received  all  interest.  I  know  of  nothing 
that  went  into  the  drawer.” 

Mr.  Burke  had,  evidently,  not  read  attentively  this  very 
positive  statement  of  Mr.  Lehman,  when  at  page  413,  Yol. 
2,  he  conjectured  that  the  profits  in  those  cases  went  into 
the  little  box  in  the  first  teller’s  drawer.  He  says : 

“  As  the  deposits  of  interests  appear  to  have  been  made  in  the  little 
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box  in  the  first  teller’s  drawer  by  Mr.  Boker,  (referring  there  to  profits 
on  short  or  demand  loans,  see  Bank’s  testimony,  page  102,)  I  should 
infer  that  those  items  of  interest  received  by  him  on  the  items  marked 
‘  interest  paid’  on  the  F.  S.  No.  9  and  10  which  were  not  credited  in 
B.  B.  2  Ledger  account  were  placed  there  by  him  and  formed  part  of 
the  fund  accumulated  there.” 


In  reference  to  the  second  class  of  cases  I  hold  it  to  be 
clear  law  that  Mr.  Boker  is  liable  to  account  to  the  bank 
for  the  profits  which  he  made  on  these  transactions.  I  con¬ 
tend  that  the  notes  discounted  by  Mr.  Boker,  and  described 
in  F.  S.  9  and  10  were  discounted  at  his  own  risk,  having 
been  purchased  without  the  authorit}'  of  the  board  of 
directors,  or  even  their  knowledge  ;  and  that  in  case  of  loss, 
the  loss  must  fall  on  him.  In  the  second  place,  I  contend, 
that  even  if  these  cases  of  discount  on  the  discount  book,  of 
notes  before  discounted  secretly  bj7  Mr.  Boker,  marked 
“interest  paid”  were  known  to  the  directors,  and  approved 
of  by  them  at  their  regular  meetings,  the  paper,  if  dubious 
or  worthless,  would  still  continue  at  the  risk  of  Mr.  Boker, 
unless  he  had  made  to  the  board  a  true  representation,  of 
all  the  facts  connected  with  the  transactions  and,  that  it  was 
his  interest  to  have  those  notes  discounted  by  the  bank. 
The  discounting  of  those  notes  bjr  him,  without  the  authority 
of  the  board,  were  illegal  transactions.  The  banking  law  of 
1824  was  the  same  as  the  act  of  1850,  in  reference  to 
discounts  by  the  board  or  a  regularly  authorized  committee ; 
the  only  super-added  stringency  of  the  general  banking  law 
of  1850  being,  that  the  officers  were  placed  under  oath  or 
affirmation  to  obey  its  provisions  faithfully,  and  report  any 
violations  to  the  State  government  at  Harrisburg. 

In  the  third  place  I  will  show  that  these  transactions 
were  unknown  to  the  board  of  directors.  Mr.  Ford,  at  page 
266.  Yol.  1,  is  asked  : 

“Do  you  remember  whether  at  any  meeting  of  the  board  notes  were 
discounted  marked  1  interest  paid  ?’” 

A.  “I  do  not.” 

Q.  “  Did  the  board  ever  authorize,  to  your  knowledge  or  recollection, 
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the  discount  of  notes  so  marked,  or  the  loan  of  money  without 
interest  ?” 

A.  “  The  board  never,  when  I  was  President,  authorized  any  trans¬ 
actions  of  that  kind,  nor  did  I  ever  hear  such  a  proposition  made.” 

This  testimony  is  corroborated  by  that  of  Mr.  John  R. 
White  at  page  73,  Yol.  2.  He  was  asked: 

“  Do  you  recollect  any  occasion  when  the  board  discounted  paper 
marked  ‘interest  paid  ?’  If  so  please  state  any  such  instance.” 

A.  “  The  discount  book  Was  always  in  the  hands  of  the  President  at 
the  meetings  of  the  board  ;  he  read  off  from  it  the  notes  intended  for 
discount,  provided  there  was  no  objection  in  the  board.  It  follows 
from  this  that  unless  one  went  to  the  discount  book  to  look  at  the 
calculation  of  discount  and  interest,  he  would  not  see  'whether  interest 
was  marked  paid  or  not.  I  cannot,  therefore,  say  whether  the  paper 
marked  ‘  interest  paid’  was  discounted  at  the  board,  unless  I  refer  to 
some  session  when  I  find  by  the  minutes  that  I  was  present,  and  such 
a  transaction  occurred.  I  do  not  recollect  noting  any  such  instance  or 
paper  marked  ‘interest  paid.’  ” 

Q.  “  What  does  the  entry  1  interest  paid’  import?” 

A.  “  It  imports  that  cash  or  a  separate  check  is  given  for  the 
amount  of  the  interest.” 

Q.  “  In  such  a  case  to  what  account  would  that  interest  be  credited  ?’  ’ 

A.  “Ido  not  know;  it  belonged  properly  to  discount  and  interest 
account.” 

This  goes  to  show  that  if  this  entry  had  been  read  off,  and 
the  directors  had  passed  upon  it,  they  would  still  have  under¬ 
stood  it  in  the  sense  that  it  expressed,  that  there  was  cash 
or  a  separate  check  given  at  the  time  for  the  amount  of  the 
interest. 

At  page  56,  Mr.  White  speaks  of  a  matter  connected  with 
the  subject,  which  occurred  after  Mr.  Boker’s  d^atk.  He 

says  : 

*/ 

“  Mr.  Cummings  pointed  on  the  books  to  a  note  of  Boker  Brothers 
&  Jones  for  §9,000  marked  ‘interest  paid;’  he  told  me  he  had  en¬ 
deavored  to  find  what  had  become  of  the  interest,  but  had  been  unable 
to  do  so.  I  suggested  that  it  might  have  gone  into  the  account  kept 
by  the  second  teller,  to  pay  discount  on  uncurrent  bank  notes ;  lie 
negativated  that  suggestion.  I  then  suggested  that  it  might  have 
been  settlement  to  a  point  of  some  amount  of  loan  with  interest 
included,  instead  of  discount  taken  off;  he  did  not  entertain  that  view.5’ 

The  discount  book  was  in  the  department  of  Mr.  Hoffman, 
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the  discount  clerk.  I  will  refer  you  to  liis  testimony  at 
pages  142  and  143,  Yol.  1.  Being  referred  to  these  entries, 
he  says : 

“The  gross  amount  of  each  bill  is  carried  out  in  full,  instead  of  the 
interest  being  deducted.  The  entries  do  not  show  any  interest  having- 
been  taken  from  the  face  of  the  bills  ;  the  interest  was  not  deducted,  at 
Mr.  Boker’s  especial  request,  for  they  are  marked  in  the  book  here 
‘interest  paid  this  book  is  subject  to  the  inspection  of  the  President 
and  Directors.” 

In  answer  to  another  question  on  page  143,  he  says  in 
reference  to  one  of  these  entries : 

“  It  appears  to  have  been  done  between  the  meetings  of  the  board, 
and  I  judge  was  reported  at  the  next  meeting  of  the  Board,  but  can’t 
say  ;  usually  it  was,  to  the  best  of  my  knowledge,  the  practice  to  take 
off  the  interest.  This  case  was  contrary  to  the  practice  ;  but  there  are 
other  instances  like  this.” 

I  submit  that  the  testimony  puts  amend  to  the  presump¬ 
tion  of  fact,  that  the  board  of  directors  acknowledged  these 
transactions  and  adopted  them. 

At  pages  160  and  161,  the  same  witness  on  cross-examina¬ 
tion,  being  shown  the  discount  book  of  1857,  says,  “  it  is  in 
handwriting  of  Mr.  Culbertson and  being  asked  why 
those  amounts  marked  “  interest  paid”  were  placed  on  the 
books,  says  : 

“  An  entry  of  that  kind  would  only  be  made  at  the  suggestion  of  the 
President ;  I  have  no  personal  knowledge  of  the  entry.” 

On  the  same  page  Mr.  Hoffman  says  : 

“With  the  discounting  of  bills  for  account  of  B.  E.  No.  2,  I  know 
nothing.  When  those  bills  were  transferred  from  that  account  to  the 
discount  book  of  the  bank,  they  were  entered  to  the  credit  of  the 
account  called  ‘.Cashier’s  account’  and  a  check  for  the  proceeds  thereof, 
charging  that  account,  -would  be  handed  to  Mr.  Boker.” 

Q.  “  By  whom  would  such  a  check  be  drawn,  and  by  whom  would  it 
he  delivered  to  Mr.  Boker?” 

A.  “  It  would  be  drawn  and  delivered  by  the  discount  clerk,  or  the 
person  acting  in  his  capacity.” 

At  page  161,  he  states,  what  we  all  know  must  be  the 
fact,  or  there  could  be  no  subordination  and  discipline 
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in  the  bank,  that  in  no  case  does  the  discount  clerk  go 
behind  the  directions  of  the  President  or  Cashier. 

At  page  235,  the  same  witness,  being  referred  to  the 
entries  oti  the  discount  book  marked  “  interest  paid,”  says  : 

“Sometimes  Mr.  Boker  would  make  a  check  mark  opposite  the 
figures  of  the  entry  in  B.  R.  No.  2  ;  sometimes  he  would  bring  the 
book  to  me,  and  designate  certain  bills  which  he  wished,  asked  me  to 
return  them  to  him  from  the  collection  bills.  In  doing  so  I  would 
mark  them  returned  on  the  little  books  F.  S.  No.  14  to  18  inclusive. 
I  cannot  tell  what  entries  were  made  in  the  account  B.  R.  No.  2  in  the 
individual  ledger.” 

These  deposit  books  he  has  said  were  kept  by  Mr.  Boker. 

The  balance  of  the  page,  and  the  next  page,  and  the 
succeding  page  contains  the  cross-examination  of  this 
witness,  by  my  learned  friend  Mr.  Wharton,  on  the  same 
subject,  substantially  proving  the  facts  I  have  just  stated. 

At  page  300,  Mr.  Wharton  refers  to  certain  cashier's 
checks  which,  as  you  will  see  presently,  when  I  come  to  give 
you  the  details  under  this  head,  are  the  evidences  of  the 
payment  by  the  bank,  of  the  entire  face  of  the  notes,  in  the 
transactions  to  which  these  checks  refer. 

At  page  162,  you  will  find  a  list  of  these  bills  entered 
upon  the  discount  book  “interest  paid.”  The  amount  of 
money  thus  borrowed  from  the  bank  without  interest,  and 
as  I  think  I  have  shown  you,  without  the  knowledge  of  the 
board  is  $278,693.57  ;  and  with  the  exception  of  the  notes 
of  Lindsay  and  their  reduced  renewals,  and  Mytinger 
notes,  no  trace  of  the  discount  on  these  transactions  can 
be  found  anywhere  on  the  books  of  the  bank,  or  in  the  evi¬ 
dence  in  this  case.  You  will  observe  one  other  fact  as  I  go 
over  these  details ;  how  easy  it  is  to  ascertain  whether  pro¬ 
fits  have  been  credited  in  the  discount  and  interest  account  or 
assets,  by  inspection.  Tne  two  sets  of  instances  just  referred 
to  were  notes  which  had  been  discounted  by  Mr.  Boker,  and, 
of  course,  at  his  risk.  In  other  instances  of  “  interest  paid,” 
where  the  notes  were  not  handled  by  Mr.  Boker,  you  will 
discover  that  the  profits  of  the  transaction  are  entered  in  the 
proper  account,  and  in  connection  with  this  subject  I  will 


120 


ask  you  to  refer  to  the  discount  and  interest  account, 
beginning  with  the  year  1855,  when  this  practice  com¬ 
menced. 

Turning  to  the  account  of  notes  at  page  162,  you  find 
there  were  entered  in  the  discount  book,  under  date  of  April 
21st,  1855,  four  notes  of  Mr.  Lindsay,  the  City  Treasurer, 
for  $12,500  each.  The  discount  on  these  notes  and  their 
renewals  are  credited  on  the  discount  and  interest  account. 

The  next  is  May  9,  1855,  two  notes  of  C.  &  J.  Fallon  for 
$15,000  each,  you  will  find  no  credit  of  interest  there. 

The  next  is  May  9,  1855,  note  of  C.  Mytinger  &  Co.  for 
$15,890.  The  discount  on  that,  and  the  notes  of  the  same 
party  for  $15,312.50  and  $15,467.50  appear  on  the  discount 
and  interest  account.  These  notes,  and  notes  of  Lindsay 
just  referred  to,  are  the  exceptional  instances  of  notes  trans¬ 
ferred  by  ]\lr.  Boker,  from  B.  R.  2  to  the  discount  book  of 
the  bank,  on  which  the  discount  appears  in  the  discount 
and  interest  account. 

The  next  is  May  24,  1855,  note  of  Thurlow,  Hughes  & 
Co.  for  $5,200.  On  that  day  Mr.  Boker  placed  that  amount 
to  the  credit  of  his  debt  to  the  drawer. 

The  discount  on  the  following  notes  marked  “  interest 
paid”  on  the  discount  book  were  credited  in  the  discount 
and  interest  account ;  they  were  not  owned  by  Mr.  Boker: 


October  2d,  note  of 

E.  VV.  Clark  for  $5,000. 

“  8th, 

u 

“  “  5,000. 

“  15th, 

u 

“  “  5,000. 

“  22d, 

u 

“  “  5,000. 

“  25th, 

“ 

“  “  5,000. 

“  29th, 

a 

“  “  5,0(J0. 

November  5th, 

u 

“  “  5,000. 

“  12th, 

u 

“  “  5,000. 

“  21st, 

it 

“  “  5,000. 

“  26th, 

1 1 

“  “  5,000. 

“  15th, 

t( 

“  “  5,000. 

t  come  to  the 

notes 

placed  in  the  discount  book 

marked  “  interest  paid,”  which  were  held  by  Mr.  Boker,  at 
his  own  risk,  amounting  to  the  sums  stated. 
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As  shown  by  the  testimony  of  Mr.  Hoffman  at  page  300, 
Yol.  1,  $10,735.07  is  the  amount  of  a  cashier's  cheek  drawn 
on  the  7th  of  December,  1855,  and  paid  by  the  bank  for 
the  discount  of  certain  notes,  and  on  the  same  dav  used  bv 
Mr.  Boker  to  pay  off  that  much  of  the  debt  he  owed  to  the 
drawer.  That  discount  comprised  the  following  notes.  I 
will  give  you  the  names  of  the  drawers,  the  amounts  of 
the  notes,  and  the  length  of  time  each  had  to  run  : 


M.  K.  Carnahan, . $1,276.88,  eighty-nine  days. 

T.  McElrath .  1,000.00,  ninety-two  days. 

J.  Wood  &  Bro., .  583.59,  one  hundred  and  ninety  days. 

James  Laughlin .  1,460.00,  one  hundred  and  twentyfibur  - 

do.  .  2,914.60,  one  hundred  and  twenty-nine  days. 


John  C.  Lyman, .  1,500.00,  one  hundred  and  thirty-one  days. 

Boker  Bro.  A:  Jones, .  2  .00,  <  ...-  hundred  and  fifty  days. 


That  sum  $10,785.07  was  paid  on  that  day  by  the  bank 
for  these  notes,  the  amount  paid  being  the  face  of  the  notes, 
without  the  bank  receiving  any  profit., 

On  December  11,  1855,  it  appears  by  the  testimony  of 
Mr.  Hoffman,  at  page  300,  Yol.  1,  that  another  cashier’s 
check  was  drawn  for  $5,640.11.  That  discount  comprised 
the  followed  notes : 

Boker  Bro.  &  Jones. . $2,000.00,  eighty-five  days  to  run. 

John  A.  Wright  A:  Co.. .  500.00,  eighty-four 

Reeves,  Abbott  A:  Co  . .  1,064.41,  seventy-five  " 

Charles  Campbell  At  Co. .  241.45,  sixty  “ 

S.  O.  Wilson .  515.50,  sixty-four 

F.  J.  Wheeler, .  118.78.  seventy-one  " 

J.  Husband .  1,200.00,  eighty-four  “ 

In  these  cases  also,  the  bank  received  no  profit. 

On  the  13th  of  December,  1855,  another  cashier's  check 
was  drawn  for  $8,638.82,  the  discount  comprising  the  fol¬ 
lowing  paper : 


T.  R.  Fisher, . $200.00,  55  days  to 

Zug,  L.  A:  Co., .  725.74,  55  " 

L.  T.  Watson, . .  5,000.00,  56 


Myers,  Kirkpatrick  A:  Co .  713.08,  57 

Boker,  Bro.  Ac  Jones, . 2,000.00. 113 


Here  also  the  bank  received  no  profit. 


run. 


On  the  14th  of  December,  1855,  another  cashier’s  check 
was  drawn  for  $6,654.39.  The  following  notes  comprised 
the  discount,  the  bank  receiving  no  profit  : 


Boker,  Bro.  &  -Jones 
J.  Y.  McCullough,. 
B.  N.  Janney  &  Co., 

Jno.  T.  Sloan . 

Win.  Rogers . 

Henry  Jenkins,. . . . 

Carr,  G.,  &  Co., _ 

E.  Clay, . 

Thornton,  G.,  &  Co. 

do.  do. 

Bryan,  L.,  &  Co., . . . 


$2,000.00,  53  days  to  run. 
. .  293.70,50  “ 

. .  239.11,50  “ 

..  122.10,50  “ 

..  232.17,50  “ 

..  127  65,50  “ 

..  119.23,52  “ 

. .  134.59,53  “ 
..1,300.00,53  “ 

-  1,250.00,  53  “ 

..  835,78,53  “ 


On  the  31st  of  December,  1855,  another  cashier’s  check 
was  drawn  for  $26,600,  for  which  the  bank  received  no 
profit.  That  also  was  credited  to  Mr.  Boker  in  his  own  ac¬ 
count  with  the  drawer.  The  discount  comprised  the  fol¬ 
lowing  notes : 

G.  Philler,  cashier, . $11,300,  26  days  to  run. 

Boker,  Bro.  &  Jones .  1,000,15  “  “ 

Godfrey  &  Co., .  2,000,  8G  “  “ 

Boker,  Bro.  &  Jones, .  10,800,89  “  “ 

Boker,  Bro.  &  Jones .  1,500,  60  “  “ 

So  far,  sir,  this  practice  has  worked  little  injury  to  the 
bank,  excepit  the  loss  of  the  use  of  the  money  applied  to 
the  transactions,  for  we  have  had  the  names  of  responsible 
parties,  except  in  one  instance. 

But  now  the  transactions  began  to  be  serious :  a  different 
class  of  paper  in  all  respects  begins  to  appear  in  these  irregu¬ 
lar  transactions.  Here  we  have  on  the  27th  of  February 
1856,  D.  Longenecker’s  notes,  five  of  them,  to  the  amount 
of  $18,566.49,  and  others,  total,  $24,756.49.  The  dis¬ 
count  on  the  last  transaction  is  credited  in  the  discouut  and 
interest  account,  “Feb.  27,  1856,  Lancaster  Bank,  interest 
on  $24,756.49,  $424.45.” 

Mr.  Boker  had  reason  to  doubt  these  Lancaster  parties 


before  Mr.  White  put  him  on  his  guard.  I  find  among  the 
papers  produced  by  the  opposite  side,  a  letter  addressed  by 
Mr.  Boker  to  Mr.  Longenecker,  dated  October  24th,  1853. 
in  which  Mr.  Boker  informs  Mr.  Longenecker,  that  he  will 
not  again  put  up  with  such  another  day  of  pressure. 

We  next  come  ton  series  of  entries  placed  on  the  dis¬ 
count  book  in  December,  1856,  marked  “interest  paid,” for 
which  two  cashier’s  checks  -were  given  for  the  face  of  the 
notes;  the  money  was  used  by  Mr.  Boker  in  crediting  the 
notes  as  if  they  had  been  duly  collected  in  B.  B.  No.  2. 
They  are  all  contained  on  page  163,  Yol.  1.  These  items 
amount  to  $36,854.47,  and  $32,822.51,  all  being  notes  which 
Mr.  Boker  had  discounted  prior  to  chat  time,  and  which,  at 
these  dates  he  placed  on  the  discount  book  and  received 
cashier’s  checks  for  each  of  the  sums.  I  have  already. ad¬ 
verted  to  these  checks  in  discussing  the  5th  claim,  and  will 
now  state  the  names  of  the  parties,  the  amounts,  and  the 
dates,  of  some  of  these  notes  purporting  to  be.  discounted 
by  the  board  of  directors  of  the  Girard  Bank.  One  is  of 
Thurlow,  Hughes  &  Co.  for  $3,366,  entered  on  the  discount 
book  December  26,  JL856,  and  payable  on  the  10th  of  Jan¬ 
uary  ;  another  of  the  same  parties,  for  $8,200,  entered  in  the 
discount  book  at  the  same  date,  and  payable  on  the  14th  of 
December,  1857. 

These  parties  having  failed  in  April,  1856,  the  date  of  the 
Crescentville  transaction,  their  credit  being  gone,  and  these 
notes  without  an  endorser,  being  held  by  Mr.  Boker  at  his 
own  risk,  the  board  of  directors  are  made  to  appear  to  have 
been  so  utterly  regardless  of  their  duty,  as  to  have  accepted, 
and  that  too,  without  requiring  any  payment  of  interest  or 
discount,  notes,  without  an  endorser,  of  an  insolvent  party, 
to  the  extent  of  $11,566 — a  party  which,  as  Mr.  Hughes 
testifies,  had  ceased  to  ask  for  discounts  seven  months 
before  ;  one  of  these  notes,  the  largest,  having  357  days  to 
run,  a  period  of  time,  beyond  the  ordinary  accommodations 
given  to  the  best  customers.  Another  of  these  notes,  that 
of  T.  J.  Cooke  for  S6,750,  having  247  days  to  run,  is  men- 
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tioned  upon  the  suspended  note  list  of  the  bank.  That 
note  was  discounted  contrary  to  the  by  daws  of  the  insti¬ 
tution,  which  forbid  loans  to  the  clerks  in  the  bank.  It  is 
not  to  be  supposed  that  the  board  of  directors  consented  to 
that.  Amono'  these  notes  are  two  of  D.  Longenecker,  of 
$5,000  each,  830  days  to  run  ;  the  Lancaster  Bank  had 
then  failed ;  this  name  is  on  the  suspended  note  list  also. 
For  the  amount  due  on  all  these  notes,  we  make  a  distinct 
claim,  not  only  for  the  interest,  but  for  the  principal.  Such 
transactions  are  without  excuse.  I  apprehend  that  if  Mr. 
Boker  had  frankly  said  to  that  board  of  directors,  that  he 
held  in  his  possession  the  notes  of  these  parties,  certainly  if 
he  had  said  so  in  the  presence  of  Mr.  John  R.  White,  and  had 
asked  them  to  adopt  such  paper,  it  would  have  been  to  them 
to  decide  whether  they  were  fools  or  knaves.  There  is  a 
slang  phrase  employed  on  the  Barbary  coast  in  reference  to 
such  paper  as  this,  viz. :  “  rotten  eggs  and  I  doubt  whether 
the  board  of  directors  would  have  stood  proof  against  the 
odor  of  these  to  which  I  have  just  alluded. 

On  the  10th  of  January,  1857,  there  is  another  remarka¬ 
ble  transaction  :  on  the  discount  book  of  that  day  are  placed 
five  notes  of  Thurlow,  Hughes  &  Co.,  one  for  $3,666,  and  four 
for  $1,000  each,  all  without  an  endorser,  the  first  having 
one  year  to  run,  and  the  four  last  at  3,  6,  9,  and  12  months. 
They  are  discounted  without  interest,  the  first  being  a  note 
which,  as  appears  by  the  deposit  book  F.  S.  10,  Mr.  Boker 
had  discounted  on  the  10th  of  April,  1856,  and  I  will  show, 
hereafter,  that  that  note,  and  three  others  of  like  amount, 
were  held  by  Mr.  Boker  for  a  private  debt  due  him  by  that 
firm. 

On  the  first  of  May,  1855,  Mr.  Schaffer’s  note  of  $8,500 
is  placed  on  the  discount  book,  marked  “  interest  paid.” 
You  will  find  on  the  discount  and  interest  account  that  the 
discount  on  that  note  is  credited. 

I  refer  you  to  such  instances  as  this,  to  show,  not  only 
the  proper  account  to  which  these  profits  ought  to  have 
gone,  but  how  easy  it  is  to  discover  whether  an  officer  of 
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a  bank  faithfully  accounts  to  the  bank.  Here  is  a  place 
for  the  entry  of  these  credits,  and  this  is  the  place  where 
it  was  Mr.  Boker’s  duty  to  enter  them.  We  find  that  in 
some  instances  they  are  to  be  found  ;  in  the  great  bulk, 
however,  they  are  not  to  be  found.  Mr.  Boker,  is  in  point 
of  law,  answerable  for  all  sums  of  profit  on  the  discount 
of  paper  marked  “interest  paid,”  which  do  not  appear  in 
the  account  appropriated  for  such  entries,  which,  according 
to  the  science  of  bank  book-keeping,  calls  for  the  appearance 
of  those  entries, 

In  1857  this  practice  still  continues.  On  the  20th  of 
November,  1857,  there  appear  to  have  been  discounted 
notes  of  Cook  k  Co.,  Dinsmore  k  Go.  and  Maney  &  Co.,  to 
the  amount  of  $1,681.83,  with  the  entry  “interest  paid.” 
You  will  find  that  amount  deposited  to  the  credit  of  bills 
receivable,  1857,  “November  21st,  cash  $1,684.33,”  and  on 
on  Mr.  Boker’s  B.  R.  deposit  book  in  which  these  notes  had 
been  entered  by  him  for  collection,  the  entry  is  “discounted 
November  10,  1857,  $1,684.33.” 

On  the  30th  of  November,  1857,  notes  of  J.  W.  Russell, 
to  the  amount  of  $864.87,  were  discounted,  with  the  like 
entry,  “  interest  paid.”  On  that  day,  that  sum  was  deposited 
by  Mr.  Boker  to  the  audit  of  his  account  of  bills  receivable. 
Turning  to  his  B.  R.  deposit  book,  you  will  observe  that, 
under  date  of  August  27,  1857,  he  had  deposited  them  for 
collection. 

On  the  4th  of  December,  1857,  notes  of  Humphries  k 
Gower,  to  the  amount  of  $770.92  were  discounted  with  the 
like  entry  “interest  paid.”  You  will  find  on  that  day, that 
amount  was  deposited  by  Mr.  Boker  to  the  credit  of  his 
account  of  bills  receivable.  Turning  to  his  B.  R.  deposit 
book,  you  will  perceive  that  under  date  of  September,  12, 
1857,  he  had  deposited  them  for  collection  in  that  account. 

On  the  8th  of  December,  1857,  three  of  Lenhart’s  notes, 
amounting  to  $1,091.72,  were  discounted  with  the  entry 
“interest  paid.”  That  amount  Mr.  Boker  deposited  in  his 
collateral  note  account  in  the  individual  ledger.  It  assisted 
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to  reduce  the  amount  due  the  account.  Under  date  of  Oc¬ 
tober  3d,  the  day  on  which  he  discounted  these  notes,  he 
places  in  the  margin  of  his  B.  R.  deposit  book  “$1,091.72.” 

On  the  10th  of  December,  1857,  three  of  J.  C.  Jordan’s 
notes,  amounting  to  $776.67,  were  discounted  with  the  en¬ 
try  “interest  paid.”  That  amount  Mr.  Boker  deposited  on 
that  day,  as  you  perceive  in  his  collateral  note  account.  In 
his  B.  R.  deposit  book,  you  find  he  had  entered  them  for 
collection  the  3d  of  October,  1857. 

On  December  10th,  1857,  two  notes  of  W.  Love  &  Fos¬ 
ter  &  Huile,  amounting  to  $636.45,  were  discounted  with 
the  same  entry  “  interest  paid.”  That  sum  also,  was  deposi¬ 
ted  by  Mr.  Boker  in  his  collateral  note  account  in  the  indi¬ 
vidual  ledger;  and  in  his  Ik  E.  deposit  book  they  had  been 
entered  for  collection  October  3,  1857. 

For  all  these  items,  the  bank  asks  of  the  estate,  the 
amounts  which  Mr.  Boker  ought  to  have  handed  over  to  it, 
on  the  days  these  transactions  occurred,  and  also  demands 
the  principal  of  such  paper  as  has  since  appeared  to  be 
worthless,  together  with  the  interest  on  the  amounts. 

We  have  been  in  search  of  these  profits,  and  it  is  an  irre¬ 
sistible  proof  of  the  default  of  Mr.  Boker  to  account  for 
them,  that  Mr.  Burke’s  search  for,  and  endeavor  to  discover 
whether  they  ever  reached  the  bank,  has  been  fruitless,  ex¬ 
cept  in  the  instances  of  the  Lindsay  and  Mytinger  notes, 
which  are  admitted.  At  page  624,  Yol.  2,  Mr.  Burke  is 
asked : 

“  Did  you  discover  any  credit,  or  entry,  in  any  book  of  the  bank,  of 
the  discount  on  notes  entered  on  the  discount  book,  marked  “interest 
paid  ?  ” 

“A.  I  have,  for  several  of  them.” 

This  is  a  searching  question,  addressed  to  an  expert  pro¬ 
fessional  accountant,  who  has  spent  years  in  the  practice  of 
his  profession,  and  he  answers:  “I  have  for  several  of 
them.” 

Being  asked  to  state  where  he  discovered  such  entries, 
he  says : 
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“These  notes  are  given  on  the  bank’s  testimony,  pages  162-3-4. 
The  discount  on  the  first  four  notes,  on  page  162,  (the  Lindsay  notes,) 
was  credited  to  the  discount  and  interest  account  of  the  bank,  as  stated 
by  me  in  my  testimony,  printed  pages  173-4-5.  There  are  some  others 
of  these  notes,  also  for  the  same  discount,  of  which  the  discount  and 
interest  account  has  received  credit.  There  are  three  others,  viz. :  L. 
G.  Mytinger  &  Co.,  $15,390;  ditto  $15,312.50;  and  ditto  $15,467.50, 
the  discount  of  which  is  also  entered  on  the  discount  and  interest  ac¬ 
count  of  the  bank,  as  mentioned  by  me  on  printed  page  182  of  my  tes¬ 
timony,  where  I  also  mentioned  that  there  are  a  number  of  notes  col¬ 
lected  by  B,  R.  2,  the  interest  of  which  has  been  credited  to  discount 
and  interest  account.  I  do  not  now  remember  any  other  case  similar 
to  those  I  have  mentioned.  The  interest  upon  all  the  other  notes,  as 
far  as  I  now  recollect  is  credited  to  B.  R.  2.” 

Intimately  connected  with  this  subject  is  claim  13.  It 
should  have  been  considered  as  part  of  claim  12,  but  its 
prominence  and  character  entitle  it  to  a  separate  place.  On 
the  loth  of  April,  1857,  after  the  transactions  with  the  drawer 
had  closed,  there  appear  to  have  been  placed  on  the  dis¬ 
count  book  of  the  Girard  bank,  marked  “interest  paid,”  notes 
to  the  amount  of  825,879.69,  for  which  a  cashier’s  check,  cor¬ 
responding  to  the  face  of  the  notes  was  issued,  and  deposi¬ 
ted  by  Mr.  Boker,  as  cash,  to  the  credit  of  his  bills  receiv¬ 
able  account,  on  that  day,  as  you  perceive  by  reference  to 
it.  On  the  15th  of  April,  1857,  this  account  admits  a  re¬ 
ceipt  from  some  quarter,  and  deposits  as  cash  the  above  sum. 
I  will  show  you  whence  Mr.  Boker  derived  that  money. 

In  appendix,  page  60,  Vol.  l,you  find  a  schedule  of  notes, 
amounting  to  that  sum  precisely,  which  appears  to  have 
been  placed  on  the  discount  book  on  that  day,  and  marked 
“  interest  paid.”  I  next  show  you  that  a  cashier’s  check 
was  issued  for  that  sum  on  that  day,  which  cashier’s  check 
was  the  deposit  of  “cash”  to  which  I  have  just  referred. 
I  hold  that  check  now  in  my  hand.  Of  that  amount,  $14,- 
655.02  was  paper  of  Thurlow,  Hughes  &Co.,  a  firm  that  had 
broken  a  year  before,  and  the  testimony  of  Mr.  Hughes,  if 
you  recollect,  was  express  on  the  point  that  after  April, 
1856,  they  received  no  accommodations  from  the  bank. 
That  testimony,  however,  is  not  necessary,  because  I  have 
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proved  to  you  that  the  whole  of  that  sum  went  to  the  credit 
of  Mr.  Boker’s  account  of  bills  receivable  1857.  These 
notes  were  as  follows:  One  drawn  by  Thurlow,  Hughes  & 
Co.  for  $3,366,  not  due  for  near  three  years,  on  the  10th  of 
January,  1860 ;  another  of  the  same  amount  and  same 
drawers,  not  due  for  near  two  years,  and  neither  of  these 
with  an  endorser.  The  next  of  the  batch  of  Thurlow,  Hughes 
&  Co.,  without  an  endorser,  was  a  series  of  notes  falling  due 
monthly,  from  May  8th,  1857  to  the  end  of  1858;  then  fol¬ 
low  two  notes  of  the  same  drawers,  also  without  an  endor¬ 
ser,  of  $205  each.  The  balance  of  this  sum  of  $14,655.02 
comprises  two  notes  of  $1,256.51  each,  to  the  order  of  Thur¬ 
low,  Hughes  &  Co.,  drawn  by  Senueff,  one  payable  in  one 
year,  and  one  in  two  years. 

I  cannot  help  pausing  to  remark  how  perfectly  helpless  a 
bank  is,  in  the  hands  of  its  agents  :  it  cannot  protect  itself. 
The  cash  drawer  is  subject  to  the  will  of  any  officer  of  a 
bank,  who  has  the  temerity  to  invade  it,  and  the  address  to 
conceal  his  acts ;  any  bookkeeper,  any  teller,  may  ruin  the 
institution,  A  president,  who  secures  himself  against  sus¬ 
picion  by  obtaining  the  confidence  of  the  board,  may  amass 
a  fortune  by  using  the  funds,  or  destroy  it,  if  his  operations 
are  prematurely  detected,  at  a  time  of  public  alarm.  What 
is  a  bank,  and  what  is  its  protection  ?  Is  it  a  matter  of  wonder 
that  the  Commonwealth  has  manifested  a  legislative  policy 
in  this  respect?  Is  it  a  matter  of  wonder  that  she  has  en¬ 
deavored  to  place  the  strong  arm  of  power  on  the  officers  of 
banks  ?  and  yet,  how  helpless  seems  even  the  Commonwealth, 
how  powerless  her  laws,  how  useless  the  official  oaths  they 
prescribe,  when  we  see  with  what  ease  and  success  they  can 
be  set  at  defiance  !  At  the  date  of  this  secret  and  outrageous 
transaction,  the  Girard  Bank  and  its  officers  were  under  the 
full  operation  of  the  banking  law  of  1850.  Must  I  discuss 
the  question  whether  such  a  transaction  is  lawful  or  unlawful  ? 
I  think  it  unnecessary.  It  is  not  by  looking  at  one  act, 
alone,  of  Mr.  Boker,  that  his  motives  are  to  be  judged;  all 
his  acts,  respectively,  shed  light  upon  each  other;  each 
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claim  of  the  bank  presents  its  appropriate  proofs ;  united 
they  present  a  combination  of  facts  which  prove,  that  every 
mode  of  access  to  the  treasure  of  a  bank,  however  irregular 
or  illegal,  that  the  wit  of  man  could  conceive,  was  adopted  by 
Mr.  Boker;  and  when  I  come  to  deal  with  his  transaction 
with  the  late  Mr.  George  W.  Edwards,  in  discussing  the 
claim  of  his  estate,  I  will  ask  you  to  consider  whether  a  gross 
breach  of  trust,  like  that,  which  sacrificed  two  friends  who 
mutually  trusted  him,  lias  its  parallel  in  the  annals  of  trusts. 

The  President  of  a  bank  is  the  chief  executive  agent  of  the 
institution.  The  first  teller  is  powerless  ;  the  discount  clerk 
is  powerless  ;  they  have  the  charge  of  the  two  departments 
through  which  the  funds  of  the  bank  must  pass ;  but  they 
are  subject  to  the  direction  of  the  president;  they  have  no 
right  to  question  his  orders  ;  they  are  bound  to  believe  that, 
in  giving  his  orders  to  them,  he  acts  with  the  authority  of 
the  board.  They  are  bound  to  obey  him,  and  in  this  case, 
they  did  obey  him.  For  if  either  of  them  had  questioned 
him,  it  would  have  resulted  in  the  dismissal  of  the  clerk,  or 
the  president.  Accordingly  you  find,  that  in  all  these  trans¬ 
actions,  Mr.  Boker’s  directions  were  the  rule  of  their  conduct. 
During  a  long  course  of  years,  the  directors  of  that  bank 
placed  the  faith  in  Mr.  Boker,  that  the  Hindoo  places  in  his 
idols.  How  he  repaid  their  confidence,  the  evidence  in  this 
cause  has  disclosed. 

I  will  conclude  the  discussion  of  this  claim  with  some  prac¬ 
tical  references,  too  important  to  be  overlooked. 

First,  The  notes  which  appear  in  F.  S.  9  and  10,  in  the 
first  instance,  and  on  the  discount  book,  in  the  second,  are 
all  traced,  by  the  testimony  of  Mr.  Lehman,  directly  to  the 
hands  of  Mr.  Boker,  and,  by  the  testimony  of  Mr.  Hoffman, 
directly  to  the  desk  of  the  discount  clerk,  where  they  were 
registered  for  collection  on  the  deposit  book  kept  by  Mr. 
Boker,  and  there  remained  credited  to  the  account  of  B.  R. 
No.  2. 

These  facts  show,  first,  that  this  paper  was  entirely  under 

the  control  of  Mr.  Boker  from  the  time  it  was  privately  dis- 
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counted  by  him,  until  it  appeared  on  the  discount  book,  and 
in  the  second  place,  that  the  entry  of  that  paper  on  the  dis¬ 
count  book,  rvas  the  individual  act  of  Mr.  Boker,  the  entries 
there  having  been  made  by  the  discount  clerk  by  the  simple 
direction  of  Mr.  Boker. 

Next,  These  remarkable  discounts  present  the  unusual 
appearance  of  having  been  made  on  behalf  of  no  customer  of 
the  bank,  of  no  applicant  for  accommodation,  and  that  the 
proceeds  of  them  were  paid  to  no  applicant  for  loans,  but 
went  directly  to  the  account  kept  by  Mr.  Boker,  himself. 

Next,  The  large  amount  of  paper  of  Thurlow,  Hughes  &  Co. 
which  was  placed  on  the  discount  book  of  the  bank,  was 
such  a  discount,  as  by  the  by-laws,  Mr.  Boker  was  prohibited 
from  making,  or  even  permitting.  The  fourth  article  of  the 
by-laws  requires  that  discounts  shall  be  made  upon  at  least 
two  responsible  names,  a  firm  being  one  name;  or  by  the  sub¬ 
stitution  of  collateral  security  for  the  personal  credit  of  an 
endorser. 

In  doing  this  act  for  his  own  benefit,  therefore,  Mr.  Boker 
violated  a  statute  of  the  bank,  which  I  have  shown  you,  by 
competent  legal  authority,  is  not  only  presumed  to  have 
been  known  to  him,  but  was  as  binding  upon  him  as  any 
public  law  of  the  State. 

I  notice  in  the  last  place,  a  still  more  reprehensible  feature 
of  this  transaction.  You  have  observed  that  among  the 
paper  thus  placed  on  the  discount  book  of  the  bank,  there 
were  four  promissory  notes,  each  for  $3,366,  drawn  by  the 
broken  firm  of  Thurlow,  Hughes  &  Co.,  and,  with  one  excep¬ 
tion,  payable  at  long  dates. 

On  referring  to  pages  278  and  279  of  Yol.  1,  you  find,  by 
the  testimony  of  Mr.  Joseph  B.  Hughes,  that  their  firm  bor¬ 
rowed  from  Mr.  Boker,  the  sum  of  $20,000,  for  which  they 
paid  him  $5,000  per  annum,  for  the  accommodation  of  the 
money.  That  loan  was  carried  along,  as  Mr.  Hughes  says, 
for  several  years ;  first,  in  one  note,  subsequently  divided 
into  two  or  more  notes. 

In  order  that  there  may  be  no  reasonable  doubt  of  the 
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startling  facts  I  am  about  to  mention,  I  will  rely  on  testi¬ 
mony  furnished  by  the  defence.  Mr.  Burke,  at  pages  404 
and  405,  gives  the  historical  statement  of  that  loan,  and  its 
subsequent  renewals.  You  will  find  bj'  a  perusal  ot  that  tes¬ 
timony,  that  the  first  note  given  by  Thurlow,  Hughes  &  Co. 
for  that  loan  was  subsequently  divided  into  two  notes,  of 
$5,000  and  $15,000;  that  those  notes  were  subsequently 
increased  by  adding  one  year’s  interest  to  the  $15,000  note, 
and  $200  on  one  occasion,  and  $400  on  others,  to  the  note 
for  $5,000  ;  that  the  note  of  $5,400  disappears,  and  a  note 
of  $3,800  remains,  and  that  on  the  16th  of  April,  1856,  the 
loan  was  finally  settled  by  a  series  of  four  notes  of  $1,000, 
and  a  series  of  four  notes  of  $3,366  each. 

This  statement  of  Mr.  Burke  is  founded  in  part  upon  the 
authority  of  Mr.  Boker’s  entries  in  his  deposit  book  of  B.  R. 
2,  on  the  16th  of  April,  1856,  now  in  my  hand.  Ybu  there 
see  that  four  notes  of  $3,366  were  received  by  Mr.  Boker  in 
settlement  of  two  notes,  one  of  $1>,900,  the  other  of  $3,800. 
Mr.  Buker  entered  both  these  notes,  the  annual  notes  for 
that  loan,  in  his  B.  R.  deposit  book  F.  S.  17,  under  date  of 
January  10,  1856,  marked  “Returned  April  15." 

Mr.  Hughes  has  testified  that  Mr.  Boker  told  him  that  that 
loan  was  made  with  his  own  money,  and  that  the  bank  had 
nothing  to  do  with  it.  You  have  seen  these  notes  of  $3,366 
placed  on  the  discount  book  of  the  bank.  Was  it  not  a 
daring  act  of  Mr.  Boker  to  place  them  on  the  discount  books 
of  the  bank,  one  year  after  that  house  failed,  and  to  take 
from  the  bank  cashier’s  checks  for  the  amount  ?  That  he 
did  so  is  apparent  by  the  record  of  the  settlement  written  by 
his  hand,  and  by  the  living  entries  on  the  discount  book. 
What  would  the  board  of  directors  have  said,  had  Mr.  Boker 
made  a  frank  communication  to  them  of  the  facts,  and  asked 
for  that  discount  ?  Mr.  Boker  did  not  ask  the  board  for  the 
discount ;  he  helped  himself  to  it.  I  cannot  conceive  of  an 
apology  or  excuse  for  this  act.  There  is  none,  and  I  will  not 
indulge  in  such  words  as  would  correctly  characterize  it. 
The  law  calls  it  a  fraud. 
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Mr.  Boker,  in  this  transaction,  appears  as  both  the  seller 
and  the  buyer  of  this  paper.  The  authorities  to  which  I 
referred  in  the  opening  of  my  remarks  are  clear  to  the  point, 
that  an  agent  cannot  by  any  device,  even  if  sanctioned  by 
usage,  put  himself  in  any  attitude,  or  create  any  relations, 
or  do  any  act,  which  places  his  interest  in  competition  with, 
or  opposition  to  his  principal,  and  that  he  is  strictly  forbidden 
to  buy  for  his  principal  from  himself.  There  are  some  other 
cases  to  which  I  will  refer  on  this  subject : 

Bartholomew  v.  Leqch,  7  Watts,  473. 

Provost  v.  Gfratz,  1st  Peters’  Circuit  Court  Reports,  p.  370. 

The  overdrafts  referred  to,  under  the  14th  claim,  appear  in 
other  parts  of  this  argument,  and  need  not  be  repeated  here. 

I  now  turn  to  the  fourteenth  claim.  This  is  for  the 
amount  of  the  notes  of  Marshall  &  Mann  for  $28,500,  and 
in  this  claim  is  included  interest  upon  overdrafts  in  the 
account  upon  which  these,  notes  appear,  and  also  interest  on 
overdrafts  in  the  accounts  “  B.  R.  No.  2,”  and  “Bills 
Receivable,  1857.” 

It  appears  that  at  the  death  of  Mr.  Boker  the  general 
ledger  of  the  bank  exhibited  as  part  of  the  assets  of  the 
bank,  the  notes  of  that  firm  amounting  to  $28,500.  Their 
amounts  and  dates  are  given  by'  Mr.  Marshall,  at  page  330, 
Yol.  1,  as  follows  : 


Note  dated. 

Amount. 

Time. 

Makers. 

November  19, 

1857, 

$5,000 

90  days. 

Marshall  & 

Mann 

“  21, 

44 

4,000 

4  months, 

44 

44 

December  12, 

44 

1,000 

90  dajs, 

44 

44 

IS, 

44 

5,000 

“ 

44 

44 

“  22, 

44 

5,000 

44 

44 

44 

“  24. 

3,500 

4  months, 

4  4 

44 

J anuary  21, 

( ( 

5,000 

60  days, 

44 

44 

Mr.  Boker  discounted  these  notes  upon  the  personal  credit 
of  Marshall  &  Mann.  That  the  notes  were  the  property  of 
the  bank  is  not  a  matter  of  dispute,  they  appear  upon  the 
general  ledger  in  the  collateral  note  account,  and  were  ' 
deposited  to  the  credit  of,  and  would  if  paid  have  been  credited 
to,  that  account.  That  'account  in  the  general  ledger  appears 
in  the  appendix,  page  75,  balanced  by  this  indebtedness  of 
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$28,500.  That  they  were  placed  on  the  general  ledger  of 
the  bank  by  Mr.  Boker  is  not  disputed,  and  that  they  were 
discounted  in  violation  of  the  by-laws  of  the  bank,  which 
requires  the  signature  of  two  names,  a  firm  being  con¬ 
sidered  as  one  name,  is  clear. 

In  order  to  show  the  intimate  connection  of  Mr.  Boker 
with  that  firm,  it  is  necessary  to  refer  to  the  firm  of  Godfrey 
&  Co.,  from  which  it  sprung,  or  rather  of  which  it  was  a 
continuation.  At  page  311,  Mr.  John  E.  Marshall  states, 
that  the  firm  of  Godfrey  &  Co.  commenced  business  in  the 
early  part  of  1853 ;  that  Mr.  Boker  contributed  to  the  capi¬ 
tal  of  that  firm  $25,000,  in  the  name  of  his  son,  Charles  S. 
Boker,  Jr.,  whom  Mr.  Marshall  says  he  never  saw  but  once, 
and  who,  as  appears  in  evidence,  was  in  Europe  at  the  time, 
having  sailed  in  the  spring. of  1852  and  returned  in  the  fall 
of  1851.  Mr.  Boker  advanced  that  sum  of  $25,000  to  the 
firm  in  three  payments,  and  as  I  read  them  to  you,  please 
observe  that  each  one  of  those  sums  of  money  was  borrowed 
by  Mr.  Boker  from  the  first  teller’s  drawer.  Referring  to 
F.  S.  9,  and  the  testimony  of  Mr.  Marshall,  you  will  find 
that  the  first  sum  was  advanced  on  March  1, 1853,  $4,767  50  ; 
on  the  5th  of  July,  1853,  a  further  sum  of  $9,745  00,  aud 
on  the  13th  of  September,  1853,  Mr.  Boker  completed  the 
loan  of  $25,000  by  advancing  the  sum  of  $10,487  50. 

Mr.  Marshall  goes  on  to  state  that  that  sum  of  $25,000 
was  deposited  by  Mr.  Boker  at  the  rate  of  eight  per  cent, 
per  annum,  which  rate  continued  until  the  1st  of  January, 
1856. 

The  intimacy  of  Mr.  Boker  with  that  firm  is  shown  by 
the  testimony  of  Mr.  Lehman,  at  pages  121  and  122,  Mol. 
1.  He  there  states  that  Marshall  and  Mann  kept  an  account 
with  the  bank,  and  that  weekly  payments  of  $80  were  made 
to  Mr.  George  H.  Boker  on  account  of  the  debt  to  his  father, 
by  checks  of  the  firm  of  those  amounts.  Page  123,  some 
of  these  checks  were  filled  up  by  Mr.  Boker  himself,  he 
signing  the  name  of  the  firm.  The  balance  of  Mr.  Boker’s 
capital  was  thus  gradually  and  completely  paid  to  Mr. 
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George  EL  Boker,  tlie  bank,  however,  having  on  its  hands 
the  suspended  debt  of  $28,500. 

Mr.  Boker  seems  to  have  had  pretty  much  the  direction 
of  this  firm.  He  instructed  Mr.  Marshall  to  buy  out  a 
former  partner;  he  promised  him  a  discount  line  of  $85,000  ; 
he  sent  word  to  Mr.  Marshall  when  he  was  overdrawn,  and 
Mr.  Marshall  followed  the  directions  given  him  by  Mr. 
Boker  generally. 

I  draw  from  the  evidence  of  the  defence  an  admission  of 
of  this  indebtedness.  I  refer  to  the  testimony  of  Mr.  John 
K.  White. 

At  page  44,  Yol  2,  in  giving  a  reason  why  the  Crescentville 
property  was  put  down  as  valueless,  Mr.  White  says: 

“If  rve  had  considered  it  Mr.  Boker’s  property  we  should  have 
marked  it  down  as  worth  $43,000,  for- in  such  case  we  should  have  in¬ 
tended  to  hold  his  estate  responsible.  Acting  on  this  very  principle, 
I  find,  that  at  that,  very  time,  i.  e.,  the  March  examination,  we  consid¬ 
ered  Marshall  and  Mann’s  collateral  note  of  indebtedness  of  $33,800.53 
as  a  debt  at  par,  on  account  of  the  supposed  obligation  of  Mr.  Boker’s 
estate  to  make  it  good.” 

T1  ns  debt  wns  then,  March  1858,  known  to  the  directors, 
and  was  at  that  time  valued  at  par,  on  account  of  the  sup¬ 
posed  obligation  of  Mr.  Bober’s  estate  to  make  it  good. 

Tiiis  statement  of  Mr.  White  must  have  been  made  on 
the  basis  of  sufficient  evidence,  satisfying  his  mind  of  the 
liability  of  Mr.  Boker’s  estate. 

In  the  report  of  the  Examining  Committee  to  the  Board 
of  Directors,  on  page  4  of  the  Appendix,  made  after  many 
days  communication  with  Mr.  Boker,  Mr.  White  treated 
this  debt  as  one  secured  by  the  stock  of  the  Girard  Bank  of 
Mr.  Boker.  lie  says  : 

“In  the  case  of  the  $24,000  (twenty-four  thousand  dollars)  which  is 
secured  by  twenty-seven  hundred  shares  of  the  bank’s  stock,  it  would 
be  best  to  have  from  Messrs.  Boker,  Brothers  &  Jones,  a  memorandum 
of  obligation  to  pay  that  amount  out  of  the  assets  of  Messrs  Godfrey 
&  Co.  and  Messrs  Marshall  &  Mann.” 

It  is  remarkable  that  Mr.  Boker  referred  to  the  debt  with- 
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out  exhibiting  the  notes,  or  the  account  in  which  they  were 
placed. 

This  report  was  read  to  the  Board  at  a  meeting  at  which 
Mr.  Boker  was  present,  and  was  adopted  by  the  board  with 
his  consent.  It  referred  to  a  transaction  in  which  he  had  a 
personal  interest,  and  in  reference  to  which  his  own  bank 
stock  was  said  to  be  security.  I  infer  from  the  minutes  that 
he  concurred  in  the  adoption  of  the  report ;  but  his  silent  as¬ 
sent  is  sufficient.  He  would  not  have  permitted  a  state¬ 
ment  of  this  kind  to  be  made  to  the  board,  if  there  was  any 
error  in  it.  Besides,  who  else  could  have  given  the  in- 
formation  to  that  committee.  Messrs.  Boker,  Brothers  & 
Jones  were  not  before  them,  or  they  would  have  said  that 
they  had  no  assets  of  Marshall  &  Mann.  Marshall  &  Mann 
were  not  before  that  committee,  or  they  would  have  said 
the  same  thing.  Mr.  Boker  was  before  them,  and  from 
him  alone  could  the  committee  have  received  that  informa¬ 
tion.  If  I  admit  that  I  owe  a  debt  to  A,  and  say  that  I 
have  placed  funds  in  the  hands  of  B  to  pay  that  debt,  it 
does  not  diminish  the  force  of  the  admission,  if  it  after¬ 
wards  becomes  manifest  that  I  had  placed  no  funds  there  at 
all ;  it  only  shows  that  I  misrepresented  the  latter  fact. 
Messrs.  Boker,  Brothers  &  Jones  were  under  no  obligation 
to  pay  that  debt;  nor, primarily,  to  pay  their  note  of  $21,000  ; 
for  it  is  in  evidence  that  the  note  was  an  accommodation  note, 
lent  to  Mr.  Boker,  and  that  they  received  no  consideration 
for  it. 

At  pages  28  and  29,  Yol.  1,  a  note  for  $9,000,  and  this 
note  for  $24,000  being  shown  to  Wm.  C.  Boker,  he  says: 

“The  signature  as  makers,  is  the  signature  of  our  firm.  Our  firm 
never  received  the  proceeds  of  those  notes,  or  the  equivalent  of  them. 
We  have  loaned  our  paper  to  Chas.  S.  Boker.  These  notes  were 
loaned  to  him.  I  first  heard  of  these  notes  shortly  after  my  brother’s 
death.” 

As  they  never  heard  of  them  till  after  Mr.  Boker’s  death, 
they,  of  course,  had  no  assets  of  Marshall  &  Mann  in  their 
hands  to  secure  either  of  them,  and  were  under  no  obliga- 
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tion  to  pay  the  debt,  except  on  the  failure  of  Mr.  Boker  to 
pay  it. 

To  show  that  these  notes  of  Marshall  &  Mann  were  the 
property  of  the  bank,  I  refer  you  to  Mr.  White’s  testimony 
at  page  65,  Yol.  2.  lie  says : 

‘'He  (Mr.  Schaffer)  seemed  entirely  familiar  with  them  (the  trans¬ 
actions  of  the  bank),  and  as  an  instance  of  that  familiarity,  I  may 
mention  that,  when  within  a  week  after  Mr.  Boker’s  death,  Mr.  Mar¬ 
shall  came  to  me  as  a  debtor  of  the  bank,  and  I  was  puzzled  to  know 
where  to  find  the  paper  which  I  did  not  recollect  as  a  part  of  bills 
discounted.  I  went  to  Mr.  Schaffer  for  an  explanation,  who  told  me 
at  once  that  it  was  part  of  collateral  note  account,  and  went  to-  Mr. 
Hoffman  or  M.  Culbertson  for  the  collection  book  of  that  account,  on 
which  the  debt  of  Marshall  &  Mann  appeared.  I  asked  Mr.  Schaffer 
whether  that  was  the  bank’s  property,  that  I  had  never  seen  it  be('ore> 
that  it  had  not  been  exhibited  to  the  December  committee.  He  told 
me  he  was  not  with  that  committee,  and  he  did  not  know  what  they 
saw,  but  that  it  was  part  of  the  assets  of  the  bank,  and  not  paper  held 
by  Mr.  Boker  in  his  individual  capacity,  as  I  had  inferred  from  not 
having  seen  it  in  the  December  examination.” 

This  evidence,  however,  is  not  necessary,  as  the  fact  that 
these  notes  were  placed  on  the  General  Ledger  of  the  bank, 
by  Mr.  Boker  himself,  is  conclusive  evidence  on  the  point 
of  ownership.  That  the  board  were  not  aware,  (nor  is  it 
pretended  they  were,)  that  these  notes  appeared  on  the 
General  Ledger,  is  apparent  on  page  77,  Yol.  2,  where  Mr. 
White  says  he  did  not  know  anything  of  the  existence  of 
that  account  until  after  Mr.  Boker’s  death,  nor  did  the 
board,  to  his  knowledge. 

At  page  7d6,  Yol.  2,  the  same  witness  being  asked: 

“When  he  first  knew  that  the  bank  held  those  notes,  seven  of  them 
signed  by  Marshall  &  Mann,  and  amounting  to  $28,500,”  says  : 

“I  first  knew  of  them  shortly  after  the  death  of  Mr.  Boker;  I  found 
them  entered  in  collateral  note  account.  Mr.  Marshall  came  on  or 
about  the  17th  of  February,  1858,  in  regard  to  one  that  matured  Feb¬ 
ruary  17-20th  of  that  year.  He  wished  to  pay  $1,000  on  account,  and 
give  their  own  note  for  the  residue.  I  had  no  knowledge  from  the  No¬ 
vember  and  December  examinations,  of  such  notes  being  the  property 
of  the  bank,  and  I  went  to  Mr.  Schaffer  to  get  an  explanation.” 
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These  notes,  therefore,  were  discounted  by  Mr.  Boker 
without  the  knowledge  of  the  Board,  and  were,  in  point  of 
law,  at  his  risk. 

The  only  question,  on  the  evidence  is,  whether  the 
$24,000  note  of  Boker,  Bro.  &  Jones,  with  the  pledge  of 
Mr.  Boker’s  stock  for  the  payment  of  it,  is  connected  with 
this  debt. 

Now,  that  this  debt  of  Marshall  &  Mann,  and  the  debt  of 
$24,000,  are  not  one  and  the  same,  is  conclusively  shown 
by  the  fact  that  they  separately  appear  on  the  accounts  of 
the  bank  as  distinct  assets  of  the  bank.  The  $24,000  note 
of  Boker,  Bro.  &  Jones,  appears  in  the  bills  discounted 
account;  that  of  Marshall  &  Mann  appears  on  the  General 
Ledger,  in  the  collateral  note  account.  It  will  be  impossi¬ 
ble  to  make  the  books  balance,  if  you  treat  one  note  as 
collateral  to  the  other,  or  the  two  debts  as  one.  These 
entries  were  made  by  Mr.  Boker’s  direction;  and  no  one 
knew  better  than  he,  that  it  would  have  been  a  delusive 
and  false  entry,  to  place  an  item  on  one  account  of  the 
bank  as  an  asset,  and  on  another  account  as  another  asset; 
the  two  transactions  differ  in  amount  and  in  date,  and 
cannot  both  be  treated  as  one  and  the  same  asset  of  the 
bank.  Mr.  White,  at  page  49,  explains  and  verifies  the 
result  of  the  examination  of  the  assets  of  the  bank,  March 
1,  1858,  shortly  after  the  death  of  Mr.  Boker,  printed  at 
length  on  pages  50  to  55  inclusive,  of  Yol.  2;  at  page  50, 
the  Committee  report  as  follows: 

Active  bills, . $803,713.41 

Suspended  bills, .  121,423.50 


$925,136.91 

Amount  of  bills  discounted  March  1,  1858,  as 
per  statement.  Deducted  estimated  loss 

on  active  notes . $19,175.00 

Ded't  estimated  loss  on  suspended,  33,390.11 

-  52,565.11 


$872,571  80 
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264,530.08 


225,000.00 

489,536.68 

40,536.63 

-  440,000.00 

68,172.28 

157,727.41 

119.000.00 

27,137.50 

8,576.79 

36.700.00 

6,700.00 

-  30,000.00 

125,523.92 

479,369.38 

12,000.00 

-  467,369.38 

114,110.95 


$2,430,190.03” 

The  detailed  statement  of  the  items  composing  these 
totals,  in  the  book  produced  before  you,  marked  F.  S.  A., 
exhibits  the  debt  of  Mr.  Boker,  $24,000,  among  the  sus¬ 
pended  paper,  and  the  debt  of  Marshall  &  Mann  in  the 
collateral  note  account;  and  the  totals  of  each  of  those 
amounts  appear  as  assets  of  the  bank,  viz.:  suspended 
paper  $121,423.50,  which  includes  the  $24,000  debt  of  Mr. 
Boker;  collateral  note  account,  $68,172.28,  which  includes 
the  debt  of  Marshall  &  Manu;  each  one  of  these  being 
separate  and  distinct  assets  of  the  bank ;  and  it  was  on  ac¬ 
count  of  the  supposed  obligation,  as  Mr.  White  has  said,  of 
Mr.  Boker’s  estate  to  pay  that  debt,  that  the  debt  of  Mar¬ 
shall  &  Mann,  though  of  a  broken  house,  was  valued  at  its 
full  amount.  But  if  any  doubt  remains  on  this  point,  I 
refer  you  to  evidence  coming  from  the  defence  itself.  At 
page  489,  Vol.  2,  you  will  find  the  tender  made  by  the 
administrators  to  the  bank;  and  among  the  items  so  ten- 


Loan  account,  March  1, . . 

Southern  R.  R.  bonds,  North  American  Trust 
and  Illinois  lands,  Cleveland  and  Ma¬ 
honing  Railroad,  Southern  R.  R.  stock, 

Deduct  estimated  depreciation, . 

Collateral  note  account, . 

Specie .  . 

Bonus, . 

Girard  stock  (2,171  shares), . 

Expenses, . 

Due  from  Bank,  Penn’a, . . » . 

Less  estimated  loss, . 

Due  from  other  banks, . 

Notes  and  checks  of  other  banks . . 

Less  estimated  deficiency  on  $20,000  in  1st 
teller’s  drawer, . 

Profit  and  lossbalance, . 
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dered,  is  this  amount  of  Boker,  Brother  &  Jones,  of  $24,000, 
with  interest.  Accompanying  that  tender,  the  administra¬ 
tors  demand  to  have  surrendered  to  them  the  note  of 
Boker,  Bro.  &  Jones,  together  with  Mr.  Boker’s  bank  stock. 
They  do  not  ask  for  the  surrender  of  the  notes  of  Marshall 
&  Mann.  If  the  note  of  Boker,  Bro.  &  Jones,  or  Mr.  Bo- 
ker’s  Girard  Bank  Stock,  or  either  of  them,  were  a  col¬ 
lateral  for  the  payment  of  the  debt  of  Marshall  &  Mann,  it 
was  the  duty  of  the  administrators  to  demand  the  notes  of 
Marshall  &  Mann,  when  they  offered  to  pay  the  amount 
tendered  ;  for  those  notes  constituted  the  principal  debt. 
But  they  did  no  such  thing.  In  offering  to  pay  the  $24,000, 
they  did  not  ask  to  have  returned  to  them  the  notes  ot 
Marshall  &  Mann. 

The  tender  was  in  writing,  and  was  prepared  deliber¬ 
ately.  It  was  made  on  the  31st  of  May,  1859,  sixteen 
months  after  the  death  of  Mr.  Boker;  and  it  is  not  frank¬ 
ness,  on  the  part  of  those  administrators  to  go  into  that 
bank  and  make  one  representation,  and  come  before  you 
and  make  another. 

I  propose  now  to  consider  the  fifteenth  claim  :  The  Girard 
Bank  demands  of  the  estate  of  Mr.  Boker,  indemnity  for 
worthless  and  over-estimated  assets,  which  he  imposed  on 
the  books  of  the  bank,  in  payment  of  his  indebtedness  to 
the  first  teller’s  drawer,  for  cash  and  demand  loans.  At  the 
threshold  of  this  investigation,  which  must  be  a  minute  one, 
of  the  details  of  this  claim,  I  will  refer  to  some  tacts  which 
deserve  special  attention. 

It  appears  at  pages  489  and  490,  Yol.  2,  that  the  admin¬ 
istrators  of  the  estate  of  C.  S.  Boker,  deceased,  tendered  to 
the  Girard  Bank,  $42,239.14,  on  payment  of  the  balance  on 
the  private  account  of  Mr.  Boker,  and  the  two  notes  of 
Boker  Bro.  &  Jones,  of  $24,000  and  $9,000  already  re¬ 
ferred  to. 

It  appears  in  loan  account,  (Appendix,  page  66,)  that  in 
part  payment  of  his  indebtedness  just  referred  to,  Mr.  Boker 
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applied,  in  the  manner  presently  to  he  explained,  his  own  pri¬ 


vate  property,  as  follows  : 

61  shares  Beaver  Meadow  stock,  common,  which  he  valued 

at  $55 . $3,3r  5 

440  shares  Beaver  Meadow  stock,  preferred,  which  he  valued 

at  $60  .  26,400 

22,000  Philadelphia  aud  Suubury  bonds,  at  $80  -  -  -  17,600 


$47,3.35 

This  sum  of  $47,355  and  the  sum  tendered  to  the  bank  by 
his  administrators,  $42,239.14,  make  the  sum  of  $89,594.14, 
which,  by  the  admission  of  Mr.  Boker,  in  his  lifetime,  and 
by  his  administrator’s  after  his  death,  it  was  necessary  to 
pay  out  of  his  private  estate,  in  order  to  make  good  his 
transactions  with  that  bank.  This  fact  is  of  serious  signifi¬ 
cance,  but  when  I  superadd  to  it  the  averment,  which  the 
evidence  shows  to  be  true,  that  not  one  of  the  debts  to 
which  that  sum  of  $89,594.14  applied,  was  known  to  the 
directors  of  the  hank  at  the  time  each  one  of  them  was  con¬ 
tracted,  what  will  be  said  of  the  official  good  faith  of  Mr. 
Boker  ?  That  the  bank  knew  nothing  of  these  debts  at  the 
time  they  were  contracted  has  been  demonstrated  by  the  un¬ 
denied  and  undeniable  evidence  in  this  cause. 

But  we  enter  upon  the  investigation  of  this  fifteenth  claim 
in  the  glare  of  other  facts  of  serious  significance.  It  appears 
that  the  assets  imposed  by  Mr.  Boker  on  the  books  of  the 
bank  in  November  of  1857,  in  payment  of  bond  amount,  were, 
in  the  first  place,  unfit  for  exhibition  to  the  stockholders, 
and,  in  the  second  place,  were  unfit  for  exhibition  at  the 
clearing  house. 

Mr.  White,  at  page  15,  Yol.  2,  after  stating  that  the  com¬ 
mittee  of  investigation  went  into  a  thorough  and  exhausting 
investigation  of  the  affairs  of  the  bank,  and  after  stating  that 
although  they  were  engaged  many  days  in  that  work,  it  was 
not  until  the  night  before  the  report  that  Mr.  Boker  exhi¬ 
bited  these  assets,  he  says,  in  reference  to  the  report : 

“  On  reading  the  rough  draft  to  Mr.  Neff,  Mr.  Foster  and  Mr.  Boker 
in  the  morning,  before  the  meeting  of  the  board,  after  reconciling  the 
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amount  of  Mr.  Shaffer’s  list  of  secureties  with  what  it  ought  to  be, 
Mr.  Neff  and  Mr.  Foster  considered  my  proposed  division  of  items  in¬ 
judicious,  giving  as  a  reason  that  a  statement  at  a  stockholder’s  meeting, 
of  so  large  an  amount  as  one-third  of  the  capital,  in  secureties  other 
than  commercial  paper,  would  tend  to  increase,  rather  than  diminish 
public  apprehension  as  to  the  condition  of  the  bank.  I  asked  Mr. 
Boker  his  owTn  view,  which  coincided  with  theirs,  and  I  agreed  to 
modify  the  report,  not  because  I  desired  the  stockholders  to  lack  any 
information,  but  because  I  was  persuaded  that  the  securities  were,  on 
the  whole,  as  reliable  as  commercial  paper  itself.” 

We  shall  presently  see  that  the  Crescentville  estate  was 
part  of  these  reliable  sureties.  He  adds : 

“  It  was  presented  to  the  board,  entered,  I  suppose,  on  the  minutes, 
and  so  presented  at  the  stockholder’s  meeting  next  evening,  when  Mr. 
Moncure  Robinson  said  very  pointedly,  that  he  was  glad  to  have  the 
testimony  of  such  respectable  gentlemen  as  to  the  condition  of  the 
bank,  and  desired  that  it  be  entered  on  the  minutes  of  the  stock¬ 
holders.” 

You  find  that  this  concealment  of  the  so-called  securities 
of  the  bank,  which  Mr.  Boker  had  imposed  upon  it,  was  a 
deception  practiced  upon  the  stockholders,  at  their  general 
meeting  ;  it  was  a  necessity,  and  the  deception  was  a  success. 
The  report  met  with  the  approbation  of  the  stockholders, 
who  believed  that  all  wTas  right ;  but  Mr.  White  must  have 
have  been  stung  by  the  “  pointed  ”  remark  of  Mr.  B  obi  ns  on  ; 
still  there  was  a  lurking  doubt  intimated  by  the  action  of  the 
stockholders.  Mr.  White  continued  : 

“The  stockholder’s  meeting  was  largely  attended,  every  one  having 
seen  in  the  papers  the  assertion  that  the  Girard  Bank  was  no  better  off 
than  the  Bank  of  Pennsylvania,  and  hence  the  desire  which  Mr.  Mon¬ 
cure  Robinson  evidently  had  to  hold  an  old  friend  like  myself,  to  ac¬ 
count  for  the  character  of  the  bank’s  assets.  The  stockholders  seemed 
satisfied,  as  far  as  I  could  judge,  but  they  were  determined  to  have 
some  change  in  the  direction.” 

Next,  were  these  securities  fitted  to  be  presented  to  the 
clearing  house  ?  What  would  the  city  banks  have  resolved 
upon,  if  Mr.  Boker  had  presented  to  them  such  securities  as 
the  Crescentville  property,  the  Philadelphia  and  Sunbury 
bonds,  the  Allegheny  Mining  bonds,  and  other  such  unmar¬ 
ketable  and  depreciated  stuff’?  The  answer  is  self-evident ; 
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they  would  have  refused  to  receive  the  circulation  of  a  bank 
which  possessed  such  means  as  these  to  redeem  it. 

If  such  assets  had  been  presented  to  the  clearing  house, 
the  Girard  Bank  would  have  gone  down,  as  did  the  Bank 
of  Pennsylvania.  That  they  were  unfit  for  exhibition  at  the 
clearing  house  is  proved  by  the  fact  that  Mr.  Boker  substi¬ 
tuted  his  own  stocks,  and  for  this  necessary  act,  the  result  of 
his  own  wrong,  the  witness  for  the  defence  gives  him  much 
credit. 

I  will  now  resume  the  discussion  of  the  fifteenth  claim 
and  in  the  light  of  these  facts,  and  those  surrounding  the 
transactions  which  occurred  in  1857,  it  will  be  a  very  inter¬ 
esting  subject  to  inquire,  what  property  was  passed  by  Mr. 
Boker  to  the  bank,  in  payment  of  the  debts  incurred  without 
their  knowledge.  In  the  foregoing  view  I  referred  only  to 
the  stock  and  bonds  which  Mr.  Boker  had  owned  for  several 
years  prior  to  1857,  which  formed  a  small  part  of  the  assets 
with  which  he  paid  off  the  bond  account. 

The  amount  of  that  debt  to  bond  account  was  very  large, 
viz.,  $330,963.45.  It  was  debited  to  it  between  December 
27,  1856,  and  the  end  of  the  month.  Of  this  amount, 
$202,538.97  was  the  check  signed  “bond  account,”  with 
which  Mr.  Boker  paid  the  balance  due  for  sums  he  had  bor¬ 
rowed  from  the  drawer,  as  explained  in  the  fifth  claim. 
The  other  five  checks  made  up  the  rest  of  the  amount,  repre¬ 
senting  call  or  demand  loans,  with  their  securities,  in  the  fir;  t 
teller’s  drawer,  which,  at  that  time,  Mr.  Boker  took  to  his 
own  account,  and  substituted  in  their  place  in  the  drawer, 
these  checks  on  that  account,  which,  then,  for  the  first  time, 
sprang  into  existence.  These  call  loans  were  seen  by  Mr. 
White,  not  long,  perhaps,  prior  to  the  date  of  these  trans¬ 
actions.  At  page  66,  Mr.  White  says  : 

“  I  never  saw  Mr.  Boker’s  loans  payable  on  demand  but  once,  which 
I  think  was  about  1856  ;  he  showed  me,  just  after  the  bank  had  closed, 
1  being  then  a  director,  the  checks  of  those  who  owed  money  on  demand 
on  a  few  day’s  loan  ;  those  houses  were  good  of  themselves,  and 
he  represented  that  he  had  security  for  the  loans.  The  aggregate  was 
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nearly  $200,000,  and  the  persons  were  the  kind  of  customers  the  bank 
would  like  to  have.” 

If  it  were  necessary  to  go  beyond  this  declaration  of  Mr. 
Boker  that  these  were  loans  with  security,  I  will  ask  your 
attention  to  the  testimony  of  Mr.  White,  at  page  5,  where 
he  says : 

“  It  was  also  known  at  the  board  that  the  president  made  short  or 
temporary  loans  on  securities  with  a  margin.” 

The  amount  of  these  loans  taken  at  that  time,  by  Mr. 
Boker,  for  which  he  substituted  these  checks,  was  §128,- 
424.48.  He  did  not  take  all ;  he  made  a  selection  as  you 
will  find  at  page  42.  Mr.  White,  in  giving  the  reasons  of 
the  committee  of  examination,  for  the  losses  they  estimated 
in  this  statement  of  the  affairs  of  the  bank  in  March,  1858, 
says: 

“  We  put  down  $12,000  to  cover  estimated  deficiency  on  $20,867.27 
of  doubtful  items  in  Mr.  Lehman’s  drawers,  those  doubtful  items  being, 
according  to  my  recollection,  same  form  of  indebtedness  of  Thurlow, 
Hughes  &  Co.,  to  a  great  extent. 

In  those  last  days  of  December,  we  find  that  instead  of 
cash  that  ought  to  have  been  in  the  first  teller’s  drawer, 
to  the  amount  of  $202,538,  a  check  on  bond  account  had 
taken  its  place.  In  place  of  call  or  demand  loans,  amount¬ 
ing  to  $128,424,  a  similar  check  had  been  substituted.  We 
must  make  a  strict  investigation  as  to  what  became  of  these 
large  sums ;  they  constituted  the  most  available  means  of  the 
bank.  In  the  emergency  of  sharp  pressures,  cash  and  call 
loans  are  of  the  first  importance  to  a  bank  ;  they  are  among 
its  best  protections ;  they  are  equivalent  to  specie ;  they 
come  completely  within  the  description  of  “specie  funds.” 
For  this  property,  the  best  a  bank  can  possess,  there  were 
substituted  six  pieces  of  paper,  called  checks.  By  the  filling 
up  of  these  at  a  dash,  Mr.  Boker  substituted  for  the  most 
available  assets  of  the  bank,  unavailable  paper  :  sight  checks 
in  appearance  :  promissory  checks  in  reality,  with  an  indefi¬ 
nite  credit.  I  affirm  that,  in  point  of  law,  the  bank  might 
have  sustained  an  action  of  trover,  the  next  day,  against  Mr. 
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Boker,  for  the  amount  of  the  bank  securities  appropriated 
bj  him.  I  deny  the  right  of  an  agent  or  officer  of  a  bank  to 
make  a  contract  with  himself  in  relation  to  the  property  of 
the  bank ;  no  title  or  right  passes  by  such  a  transaction. 
The  law  calls  it  in  harsh  but  fit  language,  “  fraud.”  If  any 
one  of  the  directors  of  the  bank  had  inquired  as  to  what  had 
become  of  that  sum  of  $330, 000,  amounting  to  more  than 
one-half  of  what  Mr.  White  estimated  as  the  actual  cash 
banking  capital  of  that  institution,  what  would  he  have  been 
told?  Mr.  Lehman  would  have  replied:  “You  will  find  it 
in  “  bond  account.”  On  inspecting  that  account,  not  one 
credit  would  have  been  discovered. 

The  settlement  Mr.  Boker  professed  to  make  with  the 
bond  account  was  a  mere  promissory  settlement.  Upon  its 
face  it  imported  that  the  debits  represented  mortgage  bonds, 
or  like  securities,  owned  by  the  bank,  which  they  had 
acquired  lawfully  and  in  the  regular  course  of  their  business  ; 
in  reality,  the  debits  represented  Mr.  Boker’s  indebtness 
to  the  bank.  This  account  was  opened  by  Mr.  Boker  for  the 
purpose  of  covering  that  indebtedness  ;  no  explanation  was 
given  to  the  bookkeeper,  or  on  the  face  of  the  account,  of 
what  had  become  of  the  funds  indicated  by  the  debits,  until 
eleven  months  afterwards,  and  then,  and  not  till  then,  Mr. 
Boker  opened  “loan  account,”  and  in  that  account  repre¬ 
sented  that  the  bank  had  acquired,  in  the  regular  course  of 
its  business,  certain  property  representing  the  amounts 
debited  to  “bond  account.”  There  are  entries  of  other 
transactions  in  it,  after  1856  ;  but  the  general  definition  of 
bond  account  of  1856  is,  that  its  debits,  excepting  the  last, 
represent  money  and  demand  loans  taken  from  the  cash 
drawer  by  Mr.  Boker. 


Dr.  Bond  Account.  Cr. 


1  S/56 . 

Dec.  27,  To  Bonds .  $49,260  00 

“  27,  “  .  20  i,  538  97 

1S56. 

Dec.  31,  By  Clarke  &  Co .  $2,850  00 

“  29,  “  21,649  00 

“  30,  “  5,624  48 

“  30,  “  40,873  00 

“  30,  “  11,018  00 

“  31,  Clarke .  1,033  33 

' 

$331,996  78 

— 

$331,996  78 
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I  shall  next  show  that  bond  and  loan  accounts  were 
unknown  to  the  directors,  and  that,  when  the  committee  of 
investigation  first  came  to  know  of  these  securities,  Mr. 
Boker,  in  reference  to  every  one  of  them,  misrepresented  the 
truth;  that  he  informed  the  committee  that  the  securities 
were  received  in  payment  of  debts  due  to  the  bank  as  a  ne¬ 
cessity  arising  from  debts  which  otherwise  could  not  be  se¬ 
cured  ;  and  that  the  stocks,  including  his  own,  were  estimated 
at  the  prices  they  cost  the  institution. 

Mr.  Grant,  in  his  work  on  Banking,  lays,  down  the  general 
rule  that  an  officer  of  a  bank  cannot  acquire  any  funds  or 
property  of  the  bank,  without  permission  of  the  directors, 
nor  can  any  such  act  be  justified  in  point  of  law,  unless  fully 
explained  by  the  officer  to  the  board  of  directors,  and 
adopted  by  them.  s 

At  pages  23  and  24,  Yol.  1,  Mr.  Lane,  the  general  book¬ 
keeper,  states  that  he  opened  the  bond  account ;  that  he  did 
so  by  the  simple.direction  of  Mr.  Boker  ;  that  he  made  the 
entries  in  it  by  his  order  ;  that  he  closed  it  by  his  order,  and 
opened  the  loan  account  also  by  his  command.  At  page  23 
he  is  asked : 

“  Will  you  explain  from  where  you  obtained  the  items  on  the  debit 
side  of  bond  account  ?” 

A.  “  They  were  mostly  items  previously  counted  in  the  paying  tel¬ 
ler’s  cash.” 

Q,  “At  whose  instance  were  these  items  put  in  that  bond  account.” 

A.  “  At  the  instance  of  Mr.  Boker  himself.  The  entries  are  in  my 
handwriting.” 

Q.  “What  is  the  meaning  of  1  bond  account  ?’  WTkat  constitutes  the 
items  of  that  account  in  the  general  ledger?” 

A.  “  It  is  impossible  to  say  from  the  entries  themselves.  I  should 
judge,  from  subsequent  entries,  that  these  entries,  although  unex¬ 
plained,  are  supposed  to  refer  to  certain  securities  of  the  bank.  I  was 
personally  informed  by  Mr.  Boker  himself  that  they  did  so  refer,  and 
would  be  afterwards  explained.” 

That  explanation  was  not  given  for  eleven  months,  when 
the  loan  account  was  first  opened. 

The  witness  is  asked  : 
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“Have  you  any  knowledge,  other  than  what  you  say  you  obtained 
from  Mr.  Boker,  in  regard  to  what  that  account,  or  the  items  in  it, 
meant?” 

A.  “  I  know,  as  I  stated  before,  that  they  were  counted  in  the  tel¬ 
ler’s  cash  as  money.” 

Q.  “Can  you  say  what  the  entry  (December  27)  on  the  debtor  side 
of  this  account,  $49,260,  means?” 

A.  “  It  means  that  a  check  was  made  out  by  Mr.  Boker,  which  was 
credited  to  the  paying  teller,  which  I  was  instructed  to  charge  to  an 
account  which  I  was  instructed  to  open,  called  bond  account.  That  is 
all  I  know.” 

Q.  “By  whom  were  you  instructed  to  make  out  that  account?” 

A.  “  By  Mr.  Boker  himself.” 

At  page  24  he  is  asked  ; 

“  Why  did  you  close  bond  account  in  1857  ?” 

A.  “By  the  instruction  of  Mr.  Boker.” 

Q.  “  What  were  you  instructed  to  do  by  Mr.  Boker  when  you  closed 
that  account  ?” 

A.  “  I  was  instructed  to  open  a  new  account,  called  loan  account, 
under  his  directions.” 

Q.  “  This  loan  account  specifies  items ;  from  whom  did  you  get  those 
items  ?” 

A.  “From  Mr.  Boker  himself.  They  were  read  to  me  by  Mr.  Boker 
from  a  small  book  in  his  possession.” 

Q.  “Look  at  this  book,  endorsed  ‘bond  account,’  F.  S.  No.  3.  Is 
that  the  book  from  which  Mr.  Boker  read  the  items  ?” 

A.  “  It  has  the  appearance  of  it,  and  from  its  contents  I  should  pre¬ 
sume  it  was.” 

Q.  “In  whose  handwriting  are  the  entries  ou  the  first  page  of  the 
book?” 

A.  “In  the  handwriting  of  Mr.  Boker,  all  of  them.  It  is  so  on  the 
second,  third,  fourth,  fifth,  and  sixth  pages.  The  figures  ‘24’  on  bottom 
of  sixth  page  are  in  Mr.  Boker’s  writing,  and  in  the  place  of  thousands, 
and  from  their  position,  indicate  $24,000.  The  entries  on  seventh  and 
eighth  pages,  in  ink,  are  Mr.  Boker’s,  and  the  penciling  appears  to  be.” 

This  book,  about  six  inches  long,  four  wide,  and  an  eighth 
of  an  inch  thick,  appears  to  contain  entries  of  property 
amounting  to  over  $500,000.  This  is  the  book  which  is  al¬ 
luded  to  by  Mr.  Lane.  He  first  saw  it  when  he  made  the 
entries  in  loan  account,  the  book  being  then  in  the  hands  of 
kEr.  Boker,  andjie  reading  from  it  these  entries,  which  Mr. 
Lane  then  made,  headed  loan  amount,  in  the  general  ledger. 
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1857.  Dr.  Loan  Account. 

Nov.  27,  To  660  shs.  Beav.  Mead,  at  60 .  $39,600.00 

204  “  “  55 .  11.220.00 

Edward’s  mortgage .  28.000.00 

Yoorhees’  mortgage .  3,700.00 

Nor.  Penna.  Bonds  10,000,  at  75 .  7,500.00 

Montour  Bonds  5,000,  at  80 .  4.000.00 

Cumberland  Bonds,  9,000 .  7,460.00 

Susquehanna  Bonds,  11,300 .  10,961.00 

Phiia.  <fc  Sunb’y  bonds,  68,500,  at  80  .  54,800.00 

Vicksburg  Bonds .  225.000.00 

Crescentville  property .  42,000.00 

Nor.  Am.  Trust  and  other  securities .  87,326.76 

City  Sixes .  1,500.00 

Brooklyn  Boud .  1,000.00 

Gain  on  Nor.  Am.  Trust .  52,626.74 

Dec.  1,  Int.  on  Crescentville  mortgage .  150.00 

“  5,  Ins.  “  property .  225.00 

Int.  M  ortgage  Mills  P .  502.90 

Thurlow,  Hughes  &  Co .  791.20 


$578,363.60 

Let  us  see  when  this  little  hook  was  first  seen. 

At  page  51,  Yol.  1,  Mr.  Schaffer  is  asked  : 

“  Had  you  the  control  of  the  book  marked  F.  S.  No.  3  ?” 

A.  “Not  especially  ;  it  was  one  of  the  books  of  the  bank  kept  by  the 
President,  Mr.  Charles  S.  Boker.” 

Q.  “What  was  F.  S.  No.  3?” 

A.  “  It  was  a  book  containing  an  account  of  stocks  and  loans,  pre¬ 
pared  by  the  President,  Charles  8.  Boker,  I  refer  to  stocks  and  loans 
the  property  of  the  bank.” 

Q.  “  When  was  that  book  first  opened,  and  when  were  the  first  en¬ 
tries  made  therein  ?” 

A.  “On  the  28th  day  of  October,  1857.” 

Q.  “Was  that  book  opened  or  were  entries  ever  made  there  until 
the  time  when  the  stock  and  bonds  were  transferred  by  Mr.  Boker  to 
the  Bank?” 

A.  “No,  sir,  it  was  not  opened,  and  the  entries  were  not  made  until 
then.” 

This  book,  therefore,  was  not  in  existence  until  ten  months 
after  the  bond  account  was  opened. 

At  page  33,  the  saute  witness  is  asked  again  as  to  the  book 
from  which  Mr.  Boker  read  off  the  entries. 

Q.  “  Do  you  know  the  purpose  for  which  this  account  in  the  little 
Book  F.  S.,  No.  3,  headed  ‘Bond  Account,’  was  opened?” 

A.  “  There  was  never  any  explanation  to  me,  but  I  presume  it  was 
opened  to  show  the  bonds  and  loans  that  were  in  the  possession  of  the 


bank  at  the  time  it  was  opened.  The  book  is  in  the  handwriting  of 
Mr.  Boker.  I  don’t  know  exactly  when  I  first  saw  the  book,  but  I 
presume  I  saw  it  soon  after  the  date  of  the  entry,  which  was  October 
28th  and  November  8th,  which  must  have  been  in  1857.  I  know  of  no 
entry  with  reference  to  the  Beaver  Meadow  Stock  appearing  on  any 
book  of  the  bank  prior  to  this.  This  entry,  as  far  as  I  know,  shows  the 
rate  at  which  the  stock  was  taken  by  the  bank,  and  this  entry  shows 
that  the  Beaver  Meadow  Stock  was  taken  at  $50-.  The  entry  of  Octo¬ 
ber  28th  is  the  first  entry.  I  don’t  think  the  first  entry  shows  the  rate 
at  which  it  was  taken  by  the  bank.  I  don’t  know  that  the  entry  shows 
anything,  because  the  extension  has  been  erased,  and  Mr.  Boker,  who 
made  the  original  entry,  has  made  a  subsequent  entry  of  November  8th, 
at  which  he  put  the  price  at  a  different  rate  from  the  first  entry.” 

You  observe,  on  reference  to  this  book,  that  Mr.  Boker 
had  first  placed  the  price  of  his  Beaver  Meadow  Stock  at 
50.  Eleven  days  afterwards  he  erased  the  entry,  and  put 
the  “preferred”  at  60,  and  the  common  at  55. 

At  page  84,  Mr.  Schaffer  is  asked : 

“Have  you  any  knowledge  by  whom  the  erasures  of  the  aggregate 
figures  of  valuation  in  the  account  of  October  28,  1857,  were  made?  1 
refer  to  F.  S.,  No.  3-” 

A.  “  I  have  not.” 

Q,.  “Turn  to  the  inside  of  the  right  hand  cover  of  that  book  (F.  S., 
No,  3),  and  please  say  in  whose  handwriting  the  figuring  is  which  ap¬ 
pears  there.”, 

A.  “  It  is  Mr.  Boker’s.  I  do  not  know'  when  it  was  put  there.” 

The  object  of  these  figures  is  obvious,  to  ascertain  the 
amount  necessary  to  make  good  the  bond  account. 

At  page  35,  Mr.  Schaffer  is  asked  on  cross-examination 
by  Mr.  Wharton  : 

“  Is  the  entry  on  bond  account  under  date  October  28,  1857,  of 
Philadelphia  and  Sunbu'y  bonds,  the  first  entry  on  any  book  of  the 
bank,  of  those  bonds,  or  any  other  bonds  of  that  company  ?” 

A.  “  It  is,  as  far  as  I  know.” 

There  are  other  references  to  bond  account.  At  the  end 
of  one  of  the  B.  B.  deposit  books  of  Mr.  Boker,  is  a  state¬ 
ment  headed  “bond  account,”  made  apparently  at  the  end 
of  December,  4  856.  That  statement,  however,  foots  up  only 
$179,868,  leaving  a  large  deficiency.  You  perceive  that  this 
statement  omits  the  Crescentville  property ;  Mr.  Boker 
had  not  yet  made  up  his  mind  to  give  the  Girard  Bank  the 
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advantage  of  his  purchase  of  that  property,  although  the 
statement  was  made  eight  months  after  the  purchase.  It 
appears,  too,  that  this  statement  includes  u  City  sixes, 
$100,000,”  which  had  been  purchased  by  Mr.  Boker  without 
the  knowledge  of  the  board  of  directors,  and  subsequently 
sold  by  him,  before  loan  account  was  opened,  at  a  loss  of 
$7,250,  also  without  the  knowledge  of  the  board. 

In  other  parts  of  these  deposit  books  are  statements,  but 
rather  of  what  Mr.  Boker  had  on  hand.  The  first  appears 
in  October,  1855.  It  is  a  summary  of  assets  in  his  hands  at 
the  time,  including;  the  annual  notes  for  his  loan  to  Thurlow, 
Hughes  &  Co.,  of  which  I  have  spoken.  It  includes  items 
which  could  not  properly  have  gone  into  a  permanent  account 
of  the  bank,  to  wit :  Thurlow,  Hughes  &  Co.’s  notes  for  the 
loan  of  $20,000;  Hagan,  $400;  Seiser,  $15,000;  and  God¬ 
frey’s  debt,  which  was  his  private  debt.  At  page  88,  Yol.  2,  Mr. 
White  states  in  reference  to  that  debt,  that  among  the  papers 
handed  to  George  II.  Boker,  after  the  death  of  his  father, 
were  Godfrey’s  notes  to  the  amount  of  about  $33,000.  It  is 
obvious,  therefore,  that  that  summary  of  assets  in  the  hands 
of  Mr.  Boker  could  not  have  been  intended  to  represent  per¬ 
manent  stocks  and  loans,  to  be  placed  in  the  Girard  Bank. 
Over  date  of  November,  1856,  we  find  notes  of  Thurlow, 
Cummings,  Bickle,  Godfrey,  and  other  items,  which  Mr. 
Boker  never  could  have  intended  to  place  on  the  books  of  the 
bank  as  permanent  assets. 

I  have  shown  that  during;  eleven  months  after  Mr.  Boker 
drew  his  checks  on  bond  account,  for  over  $330,000,  no  record 
existed  on  the  general  ledger  of  the  bank,  exhibiting  in  what 
manner  that  fund  was  disposed  of,  or  where,  or  to  whom,  the 
bank  was  to  look  for  the  repayment  of  it.  If  Mr.  Boker  had 
died  in  the  interval,  leaving  that  amount  of  the  best  means 
of  the  bank  (which  Mr.  Lehman  would  have  known  Mr. 
Boker  had  received  from  his  own  hands)  unaccounted  for. 
would  the  liability  of  his  estate  to  pay  the  sum,  with  interest, 
have  been  questioned  ?  There  are  few  instances  recorded  in 
the  annals  of  banking,  of  a  bank  officer  taking  so  large  an 
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amount  of  the  bank’s  funds,  without  leaving  a  trace  as  to 
where  they  could  be  found,  or  an  indication  of  what  they 
were  composed  of,  or  what  had  become  of  them.  Until  the 
28th  of  October,  1857,  the  first  entry  in  “  F.  S.  3,”  referred 
to  by  Mr.  Schaffer,  ten  months  after  that  transaction,  Mr. 
Boker  himself,  did  not  know,  or  if  he  did,  he  kept  no  record 
of  it.  No  bank  is  secure  if  the  law  will  permit  an  officer  to 
take  its  moneys  into  his  private  possession.  It  is  the  duty 
of  a  bank  officer  to  record  upon  the  books  of  the  bank, 
accounts  of  his  transactions.  It  was  to  Mr.  Boker’s  own 
interest  to  do  so,  to  guard  his  honor  and  his  memory.  What 
became  of  the  collaterals  which  Mr.  Boker  took  from  the 
drawer  ?  Whose  paper  was  it  ?  What  bonds,  or  stocks,  or 
other  securities,  did  the  collaterals,  consist  of?  No  trace  of 
them  exists  in  the  evidence  in  this  cause.  Mr.  White  tells 
us  that  the  checks  were  of  the  best  character,  and  of  such 
customers  as  the  banks  like  to  have.  All  trace  of  them  has 
been  lost. 

Now,  did  the  directors  know  of  the  appropriation  by  Mr. 
Boker,  of  the  cash  and  demand  loans  in  the  first  teller’s 
drawer  ?  For  it  would  be  a  great  point  of  the  defence  in  this 
case,  and  it  would  relieve  Mr.  Boker  of  the  odium  which  the 
law  attaches  to  that  appropriation,  if  it  could  be  shown  that, 
to  the  Board  of  Directors,  or  even  to  any  member  of  the  board, 
he  had  made  it  known.  But  he  did  not.  He  had  by  his 
side,  in  the  board,  his  best  friends,  among  them  Mr.  White, 
but  neither  to  them,  nor  to  either  of  them,  did  he  disclose  it. 
That  he  was  bound  to  inform  the  board  of  directors,  and  that 
a  failure  to  do  so  has  no  excuse  in  law,  or  in  morals,  we 
know.  To  show  that  he  did  not  do  so,  I  will  quote  the  tes- 
mony  of  Mr.  John  R.  White ;  and  I  will  show  by  that  testi¬ 
mony,  that  Mr.  Boker  not  only  did  not  communicate  it  to 
the  board  of  directors,  but  that  Mr.  White  never  saw  this 
bond  account,  until  it  was  put  into  his  hands  in  your  presence. 

At  page  13,  Mr.  White  describes  the  laborious  search  by 
the  committee  of  investigation  of  1857.  They  had  been,  he 
says,  laboring  ten  days  in  making  that  examination ;  they 
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had  aggregated  the  amount  of  paper  that  had  passed  through 
their  hands;  and  that  then  the  directors  came  to  know  not 
of  the  appropriation  by  Mr.  Boker  of  the  bank  funds,  but 
that  the  bank  owned  certain  assets. 

“We  then,  December  1857,  were  taken,”  says  Mr.  White,  “by  Mr. 
Boker,  on  the  last  evening  of  our  examination,  into  the  cashier’s  room 
and  fire  proof,  where  he  exhibited  to  us  divers  bonds,  Crescentville 
deed,  and  stocks,  aggregating  nearly  half  a  million  of  dollars,  as  we 
found  by  a  paper  in  the  handwriting  of  M  r.  Schaffer,  which  was  exhibited 
to  us  the  next  morning.” 

On  the  next  page,  he  says  that  paper  was  regarded  by 
him  as  a  careless  one.  He  also  says: 

“There  were  some  Montour  bonds;  there  was  a  mortgage  of 
George  W.  Edwards,  I  think,  for  $28,000  or  $30,000  ;  there  were  some 
Northern  Central  Railroad  bonds:  there  were  North  Pennsylvania 
'  Railroad  bonds  also;  there  was  the  Crescentville  property,  about 
$43,000  ;  there  were  some  bonds,  I  think,  of  the  railroad  going  to  Balti¬ 
more,  or  of  some  road  running  in  that  direction.  The  Northern  Central 
is  the  same  as  the  Susquehanna.  As  I  stated  before,  all  these  bonds 
figure  in  a  list  which  is  amongst  the  papers  which  belong  to  a  report 
of  the  December  Committee.” 

At  page  15,  he  says  : 

“  I  remember,  however,  that  when  these  securities  were  exhibited 
some  of  them  surprised  me  somewhat,  and  I  looked  to  Mr.  Foster  and 
Mr.  Neff,  who  had  been  on  the  committee  of  the  previous  January, 
expecting  that  if  any  change  of  importance  had  occurred  since  their  ex¬ 
amination  of  that  date,  they  would  state  it.  In  regard  to  the  Cres¬ 
centville  property,  the  deed  seeming  to  be  a  surprise  to  me,  Mr.  Boker 
gave  some  explanation  to  the  effect  that  it  had  been  necessary  to  take 
it  from  Thurlow,  Hughes  &  Co.  to  secure  the  bank.  Mr.  Foster  was 
at  my  elbow  at  the  time,  and  assented  in  a  manner  which  implied 
familiarity  with  the  affair.  When  these  securities  were  exhibited  to  us, 
the  time  for  the  meeting  of  the  board  was  pretty  near,  it  being,  pro¬ 
bably  at  least  as  late  as  nine  o’clock  in  the  evening,  and  the  board  being 
about  to  meet  at  ten  next  morning ;  we  were  much  fatigued  with  labor, 
and  I  had  not  the  time  to  confer  much  with  Mr.  Neff  and  Mr.  Foster  as 
to  the  manner  in  which  the  securities  had  been  acquired.” 

At  page  19,  Mr.  White  is  shown  “  F.  S.  No.  8,”  and  is 
asked  by  the  counsel  of  the  defence : 

“  Whether  that  is  the  copy  of  the  bond  account,  as  presented  to  the 
committee  of  the  board  at  any  time,  and  if  so,  when,  in  the  year  1857  ?” 
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“A.  All  that  I  can  say  is,  that  this  has  a  number  of  items  down 
which  are  in  that  account;  but  there  are  two  amounts  here  which  do 
not  agree  with  each  other  in  all  the  details.” 

At  page  20,  he  says  : 

“  This  book  F.  S.  No.  3,  I  did  not  at  that  time  see  at  the  bank,  or  at 
any  time;  this  list  F.  S.  No.  3,  is  in  Mr.  Boker’s  handwriting,  which 
I  never  saw  before.” 

On  the  same  page,  lie  describes  some  of  the  stocks  ex¬ 
hibited  to  the  committee.  He  says  : 

“  There  were  of  Beaver  Meadow  stock,  six  hundred  or  seven  hun¬ 
dred  shares,  preferred  and  common  stock;  I  cannot  recollect  the  valu¬ 
ation  of  it,  but  we  had  the  list  at  the  November  meeting,  presented  to 
us  by  Mr.  Schaffer  at  the  rates  at  which  it  was  represented  they  cost 
the  bank.” 

Air.  Boker  had  in  that  book  F.  S.  3,  valued  those  stocks 
at  different  rates,  on  different  dates  ;  he  put  them  on  loan 
account  as  if  he  had  sold  them  to  the  bank  at  the  highest 
rate;  and  knowing  that  they  were  his  own  stocks,  and  had 
been  passed  to  the  bank  by  himself,  at  his  own  prices,  on 
his  own  account,  he  represented  to  that  committee  that 
those  prices  were  the  “rates  at  which  they  cost  the  bank.” 
I  will  soon  refer  you  to  positive  testimony  that  Mr.  Boker 
informed  the  committee  that  those  stocks  were  taken  for 
“  bad  debts  ”  due  the  bank. 

Air.  White  says  at  page  20  : 

“ The  securities  themselves  were  taken  from  the  fire-proof  and  ex¬ 
hibited  by  Mr.  Boker,  partly  that  morning  and  partly  the  previous 
night.” 

Mr.  White  in  speaking  of  the  exhibition  of  the  securities, 
on  the  previous  night,  does  not  refer  to  the  Beaver  Meadow 
stock.  If  that  had  been  then  exhibited,  the  directors 
would  have  found  on  examination  that  it  was  Mr.  Boker’s 
own  stock;  stock  which  he  had  owned  for  many  years 
prior  to  that  time. 

He  continues  at  page  20  : 

“As  chairman  of  the  committee,  I  could  say  that  the  list  was  exhi¬ 
bited  by  the  officers  of  the  bank  as  a  list  of  cost  to  the  institution.'’ 

H  is  part  of  my  duty  to  say  that  this  statement  was  a 
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misrepresentation  ;  it  was  false  ;  and  it  is  equally  my  duty  to 
say  that  the  representation  was  made  by  Mr.  Boker,  and  no 
other  officer  of  the  bank. 

At  page  21,  Mr.  White  says  : 

“We,  the  committee,  began  the  examination  of  the  securities  on  the 
night  before  we  made  our  report;  we  had  then  no  list  by  which  to  sum 
those  up,  that  we  might  add  them  to  the  commercial  paper,  and  so 
find  whether  we  were  furnished  with  the  full  amount  of  loans  and  bills 
discounted.  Mr.  Schaffer  was  not  with  us  that  night ;  we  parted  from 
Mr.  Boker  understanding  that  we  were  to  have  a  list  in  the  morning; 
we  came  in  the  morning  and  found  Mr.  Schaffer’s  list  and  himself  pre¬ 
sent.  It  was  a  list  without  heading,  and  I  think  without  date.” 

This  is  an  important  fact;  for  if  the  list  had  referred  to 
bond  account,  or  to  loan  account,  it  would  have  referred 
the  directors  to  the  account  so  named,  in  order  to  verify 
the  list. 

Mr.  White  says : 

“  The  list  made  a  strong  impression  on  me  as  a  careless  paper  for 
presentation  by  the  cashier  of  a  bank.  The  list  was  given  as  repre¬ 
senting  the  securities  as  being  in  the  fire-proof,  and  belonging  to  the 
Girard  Bank  equally  with  the  commercial  paper  we  had  examined. 
The. values  put  down  on  that  list  were  supposed  to  be  aud  were  so  re¬ 
presented  to  us  to  be  the  cost  to  the  institution.  The  securities  thus 
represented  on  that  list  were  handled  by  the  committee,  part  on  the 
day  before  and  part  on  the  day  the  list  was  handed  in.” 

On  the  same  page,  Mr.  White  says: 

“  At  the  December  meeting,  the  committee  of  the  whole,  which  was 
the  whole  board,  had  communication  with  Mr.  Bolcer  with  reference  to 
these  various  securities  ;  and  with  Mr.  Schaffer  very  seldom  ;  we  took 
up  nearly  the  whole  of  Mr.  Boker’s  time.  The  examination  lasted  a 
week  or  ten  days.” 

I  cannot  too  strongly  impress  on  your  attention  tbe  fact 
that  during  that  long  examination,  it  was  not  until  the 
last  hour,  that  the  securities  were  exhibited  by  Mr.  Boker 
to  the  committee. 

At  page  22,  Mr.  White  says  : 

“The  purport  of  the  examination  was  a  thorough  investigation  of  all 
the  loa-ns  of  the  bank  and  Mr.  Kiche,  who  was  chairman,  characterized 
our  investigations  as  exhaustive  and  searching  ;  it  was  so,  so  far  as 
matter  was  furnished  for  ns.” 
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How  completely  ignorant  the  board  was  of  the  securities 
will  be  seen  by  further  testimony  of  Mr.  White,  at  page  22  : 

“  In  this  December  examination,  of  course,  the  bills  discounted  varied 
in  amount  from  that  item  in  the  preceding;  the  secured  loans,  as  they 
are  termed  in  the  November  report,  were  changed,  I  think,  not  other¬ 
wise  than  by  Voorhees’  mortgage,  which  came  in  somehow  or  other  in 
connection  with  Edwards’  mortgage,  as  a  supplement  to  it,  and,  I  think, 
also  by  an  amount  of  about  $1000  for  a  Brooklyn  Water  Certificate, 
taken  from  S.  Colwell  &  Co.  Otherwise  the  items  and  values  of  the 
securities  were  the  same.” 

We  all  know  that  the  Yoorhees  mortgage  did  not  go  in  as 
a  supplement  to  the  Edwards  mortgage  ;  it  had  no  connection 
with  it ;  all  the  Edwards  mortgage  has  been  paid  to  the  bank, 
and  the  Yoorhees’  is  worthless.  But  to  show  conclusively 
that  the  hoard  had  no  knowledge  of  the  securities,  I  will  refer 
you  to  Mr.  White's  testimony,  at  page  25.  He  is  asked  by 
Mr.  Wharton  : 

“  Look  at  the  list  headed  ‘  Loans’  in  the  book  of  March,  1858,  and 
state,  as  far  as  you  know,  how  each  of  those  items  got  iuto  the  Girard 
Bank,  or'become  a  part  of  its  list  of  assets?” 

That  was  a  searching  question — one  that  called  forth  all 
Mr.  AVhite’s  knowledge  on  the  subject  ;  and  if  a  motive  ever 
prompted  a  witness  to  justify  a  friend,  Mr.  White  was 
moved  on  this  occasion  to  state  all  his  knowledge  on  the 
subject,  favorable  to  Mr.  Boker.  He  answers  : 

A.  “  Of  the  Beaver  Meadow  I  know  nothing,  except  by  hearsay 
unless  in  regard  to  the  6L  shares,  in  regard  to  which  there  was  pome 
controversy  betweeu  Mr.  Schaffer  and  Mr.  G.  II.  Boker,  after  the  death 
of  his  father.  Mr.  Boker  had  put  them  into  his  inventory  as  part  of 
his  father’s  estate  ;  he  spoke  to  me  about  them,  and  I  inquired  of  Mr. 
Schaffer,  who  told  me  that  Mr.  Boker’s  father  had  passed  them  iuto 
the  bank  in  a  settlement.  I  think  Mr.  Schaffer  intimated  also  that  the 
rest  of  the  stock  had  come  from  Mr.  Boker  and  himself,  but  I  am  not 
clear.  I  remember  that  I  learned  from  him,  after  Mr.  Boker’s  death, 
that  the  bank’s  interest  in  Beaver  Meadow  was  not  the  result  of  the 
interest  in  that  company  which  the  assignees  of  the  bank  had  passed 
over  upon  the  resumption  of  business  :  he  told  me  that  the  interest  had 
been  disposed  of  by  a  sale.  The  Edwards  mortgage  was  represented 
by  Mr.  Boker,  to  have  come  from  a  settlement  with  Mr.  John  Tucker. 
I  do  not  remember  the  origin  of  the  North  Pennsylvania,  the  Montour 
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Iron,  or  the  Allegheny  Mining  Bonds.  I  think  Mr.  Schaffer  told  me 
that  the  Northern  Central  Railway  Bonds  were  taken  at  a  high  price 
from  some  official  person.  I  never  inquired  the  origin  of  the  Philadel¬ 
phia  and  Suubury  bonds,  there  being  an  obvious  reason  for  their 
presence,  from  the  entanglements  of  the  Girard  Bank  with  the  Lan¬ 
caster  Bank,  and  the  persons  connected  with  it;  the  bank  was  largely 
interested  in  the  second  coal  field.  .  The  Crescentville  property  was 
represented  to  us  both  in  November  and  December  as  Hobson’s  choice 
in  settlement  with  Thurlow,  Hughes  &  Co.  The  Brooklyn  bond  came 
from  S.  Colwell  &  Co.,  and  the  Voorhees  mortgage  which  I  omitted  to 
speak  of  in  its  proper  place,  was  in  some  way  a  supplement  to  the 
Edwards’  mortgage.” 

At  page  73,  Mr.  White  is  asked: 

“  Did  you  during  the  lifetime  of  Mr.  Boker  see  an  account  in  the 
general  ledger  called  ‘  bond  account?’  ” 

A .  “I  did  not  see  that  account.” 

At  page  74  lie  is  asked  and  testifies  as  follows  : 

“  Did  the  board,  to  your  knowledge,  see  it  ?” 

A.  “  I  think  not.” 

Q.  “  When  did  you  first  see  the  account  called  Loan  Account,  on  the 
general  ledger?” 

A.  “I  first  saw  it,  not  in  the  general  ledger,  but  in  the  evidence  in 
this  case.” 

Q.  “  Was  it,  to  your  knowledge,  laid  before,  or  known  to  the  board?” 

A.  *•  It  was  known  to  the  board  that  there  was  a  loan  account,  which, 
together  with  bills  discounted,  made  up  the  securities  of  the  bank.” 

Q.  “  Were  the  items  of  the  loan  account  known  to  the  board  ?” 

A.  "  They  must  have  been  known  to  the  Committee  of  January, 
1857,  of  which  I  was  not  a  member.  Two  persons  of  that  Committee 
were  with  me  on  the  Committee  of  November,  1857,  when  Mr.  Schaffer 
made  a  list  of  certain  securities  aggregating  nearly  half  a  million  of 
dollars.” 

Q.  “  Reminding  you  that  the  loan  account  wrns  not  opened  until 
November  21,  1857,  do  you  still  think  it  was  shown  to  the  Committee 
that  met  in  the  preceding  January?” 

A.  “  The  items  of  loan  account  must  have  been  known  as  I  before 
stated  to  the  Committee  of  January,  1857.  I  observe  that  the  date  of 
the  first  entry  in  loan  account  is  November  27,  1857,  which  was  after 
the  examination  made  by  the  Committee  in  that  month,  of  which  I  was 
chairman.  The  above  items  may  have  been  taken,  for  the  Committee 
of  January,  1857,  and  also  for  the  Committee  of  November,  1857,  by 
M r.  Schaffer  from  bond  account,  but  whether  loan  account  had  then 
been  opened  on  the  books  of  the  bank  or  not,  Mr.  Schaffer’s  list  of  the 
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early  part  of  November,  1857,  embodied  the  items  which  in  loan 
account  are  entered  at  a  posterior  date  and  also  certain  other  items, 
particularly  $24,000  of  indebtedness  on  Mr.  Boker's  Girard  stock,  and 
also  about  $26,000  which  the  bank  held  invested  in  its  own  stock.” 

In  point  of  fact,  the  items  of  loan  account  were  not  known 
to  Mr.  Lane,  nor  to  the  directors,  and  were  not  in  any  book 
of  the  bank  until  long  after  January,  1857.  Mr.  White 
speaks  as  it  the  committee  which  sat  in  January,  1857,  had 
seen  an  account  which  was  not  opened  until  the  succeeding 
November,  and  as  if  bond  account,  which  he  had  not  seen, 
contained  the  entries  referred  to  ;  it  did  not. 

At  page  75,  Mr.  White  is  asked,  and  testifies  as  follows  : 

Q.  “Please  refer  to  the  following  items  iu  the  loan  account,  viz., 
6G0  shares  Beaver  Meadow  stock,  204  ditto,  Philadelphia  and  Sunburv 
bond  $68,500,  and  say  when  you  first  knew  that  the  bank  owned  those 
stocks  and  bonds  ?” 

A.  ••  I  first  knew  that  the  bank  had  an  interest  in  the  Philadelphia 
and  Sunbury  Bonds,  at  the  time  of  the  examination  of  November, 
1857.  'I  he  bank  previously  had  derived  from  the  assignees  an  interest 
iu  the  Beaver  Meadow,  and  at  the  time  of  the  examination  in  November, 
lc5/,  1  suppose  that  the  Beaver  Meadow  then  produced  was  the 
remnant  ot  that  interest.  I  learned  after  Mr.  Boker’s  death  from  Mr. 
Schaffer,  that  that  was  not  so,  that  part  of  the  stock  came  from  himself, 
and  at  least  a  portion  of  the  residue  from  Mr.  Boker.” 

Q.  “  Did  the  Board  of  Directors,  to  your  knowledge,  ever  authorize 
or  ratify  the  purchase  of  those  stocks  and  bonds  ?” 

A.  “  There  was  no  action  taken  by  the  Board.” 

Q.  “  Did  Mr.  Boker  ever  communicate  to  the  Board,  to  your  know¬ 
ledge,  the  circumstances  connected  with  their  transfer  to  the  bank?” 

A.  “  He  did  not.” 

Q.  “Did  the  Board  of  Directors  to  your  knowledge  ever  authorize 
the  purchase  by  the  bank  of  the  Orescentville  property?” 

A.  “  There  was  no  action  by  the  Board  on  the  subject  that  I 
recollect.” 

Q.  “  Did  you  know  or  to  your  knowledge  was  the  Board  aware  that 
Mr.  Boker  purchased  the  machinery  in  that  property  and  gave  his  own 
notes  of  $10,000  for  the  price  of  it  ?” 

A.  “  I  did  not  know  of  that  transaction  till  after  Mr.  Boker’s  death, 
and  I  do  not  think  it  was  known  to  the  Board.” 

Q.  “  Did  the  Board  to  your  knowledge  ever  authorize  or  ratify  the 
acquisition  of  either  and  which  of  the  following  items  contained  in  loan 
account,  or  did  they  know,  to  your  knowledge,  the  circumstances  under 
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■which  they  were  respectively  acquired,  viz.,  Edwards  mortgage  $28,000, 
Voorhees’  mortgage  $3,700,  North  Pennsylvania  bonds  $10,000  ;  Mon¬ 
tour  bonds  $5,000  ;  Cumberland  bonds  $9,000  ;  Susquehanna  bonds 
$11,300?” 

A.  “I  do  not  recollect  any  action  of  the  Board  as  to  the  acquisition 
of  the  above-named  properties.  The  whole  of  the  securities  in  loan 
account  were  submitted  to  the  Board  in  committee  of  the  whole,  upon 
examination  into  the  condition  of  the  bank,  in  December,  1857,  just  after 
the  new  election,  when  for  the  first  time  during  my  term  of  service  the 
Board  sat  as  a  committee  of  the  whole  on  the  condition  of  the  bank. 
At  that  time  the  Vicksburg  bonds  were  first  formally  submitted  to  the 
whole  Board.  That  was  an  old  asset  received  from  the  assignee.” 

It  seems,  therefore,  that  Mr.  Boker  disclosed  these  trans¬ 
actions  to  no  one.  In  fact,  so  rigid  and  so  successful  was  the 
system  of  concealment  practiced  by  him,  with  reference  to 
his  transactions  with  the  bank,  that  the  total  amount  of 
allowances  which,  in  any  view  of  the  law  and  the  facts  of 
this  case,  you  will  be  justified  in  crediting  his  estate,  will  not 
equal  the  amount  of  liabilities  against  it,  which  have  been 
discovered  since  this  audit  commenced. 

I  will  now  refer  to  the  statement  of  Mr.  John  It.  White, 
at  page  108,  Yol.  2,  a  very  important  piece  of  testimony, 
indeed,  on  the  question  of  actual  fraud.  My  learned  friend, 
Mr.  Wharton,  puts  to  the  witness  this  question : 

‘‘Referring  to  printed  page  75,  containing  your  cross-examination, 
did  you  mean  to  imply  by  your  answer  touching  the  board  of  directors, 
having  ratified  or  not  the  purchase  of  certain  stocks  and  bonds  that 
those  securities  were  purchased  by  Mr.  Boker  in  point  of  fact,  or  did 
you  mean  that  they  were  acquired  by  him,  as  president  of  the  bank  in 
settlement  of  debts  due  it,  or  as  collaterals  resulting  from  bad  debts  ?” 

A.  “I  always  understood  the  acquisition  of  those  stocks  and  bonds 
to  have  been  by  Mr.  Boker  in  his  official  capacity,  and  as  a  matter  of 
necessity  and  not  of  choice ,  the  necessity  being  dictated  by  loans  which 
could  not  otherwise  be  paid." 

We  have  furnished  sufficient  evidence  to  show  you,  sir, 
that  Mr.  Boker,  in  December,  1856,  appropriated  means  of 
the  bank,  equivalent  to  specie  and  specie  funds,  to  the  amount 
of  over  $380,000;  second,  that  the  disposition  of  those  funds 
remained  unaccounted  for,  for  eleven  months ;  third,  that 
when  Mr.  Boker  did  account  for  them  he  did  so  under  the 
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terror  of  another  threatened,  and  very  general  and  searching, 
examination  of  the  affairs  of  the  bank,  on  December,  1857, 
and  fourth,  that  he  then  represented,  as  Mr.  White  has  thus 
stated,  that  “these  stocks  and  bonds  were  acquired  by  him 
in  his  official  capacity  as  a  matter  of  necessity  and  not  of 
choice ,  the  necessity  being  dictated  by  loans  which  could  not 
otherwise  be  paid ,”  an  affirmation  which  we  prove  to  be  ab¬ 
solutely  untrue. 

At  the  end  of  1856  Mr.  Boker  ceased  his  transactions  with 
the  cash  drawer,  and  opened  an  account,  which,  from  that 
time,  was  peculiarly  his  own,  known  as  bills  receivable,  1857. 
Mr.  Boker,  during  1857,  ceased  to  borrow  from  the  cash 
drawer  in  the  mode  which  he  had  adopted  for  many  years, 
and  we  now  ascertain  by  what  substituted  mode  he  dealt  with 
the  funds  of  the  bank  during  that  year.  The  checks  upon 
that  account  are  all  large.  I  have  prepared  a  statement  of 
the  account,  and  the  date  of  each  draft  upon  it :  and  I  have 
compared  the  credits  with  those  drafts,  and  found  the  fol¬ 
lowing  result : 

On  the  27th  of  January,  1857,  he  was  pverdrawn 
$8,039.40;  on  the  18th  of  February,  $3,080.95 ;  on  the  26th 
of  February,  $17,855.50  ;  on  the  18th  of  March,  $18,000.02  ; 
on  the  2d  of  April,  $23,466.45 ;  on  the  4th  of  April, 
$31,169.95 ;  on  the  6th  of  April,  $86,638.37. 

Between  that  date  and  the  date  of  the  next  check,  on  the 
15th,  Mr.  Boker  placed  on  the  discount  book  the  long  and 
worthless  and  unwelcome  paper,  already  referred  to  in  the 
13th  claim,  and  obtained  a  cashier’s  check  for  $25,879.69, 
which  he  deposited  to  the  credit  of  that  account. 

On  the  same  day  his  account  was,  nevertheless,  overdrawn 
$4,551.26;  on  the  18th  of  April,  $5,514.26 ;  on  the  20th  of 
$7,079.24;  on  the  28th  of  April,  $7,339.91;  on  the  30th  of 
April,  $10,234.74;  on  the  7th  of  May,  $7,449.74;  on  the 
12th  of  May,  $8,707.19  ;  on  the  16th  of  May,  $14,211.64. 

From  the  16th  to  the  30th  of  May,  the  account  was  good, 
one  intermediate  date  showing  a  credit  of  about  $7,000,  and 
the  next  of  about  $1,000.  On  the  30th  of  May,  it  was 
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again  overdrawn  $11,081.62  ;  on  the  4th  of  June,  $8,337.99  ; 
on  the  12th  of  June,  $12,228.04;  on  the  22d  of  June, 
$9,044.15  ;  on  the  30th  of  June,  $9,722.85;  on  the  13th  of 
July,  $4,336.36. 

The  account  was  good  from  that  day  until  the  19th  of 
September,  when  it  was  overdrawn  $3,982.84.  On  the  3d 
of  October,  it  was  overdrawn  $8,306.16  ;  on  the  7th  of  Oc¬ 
tober,  $12,813.38;  on  the  8th  of  October,  $16,742.90;  on 
the  10th  of  October,  $21,427.82;  on  the  13th  of  October, 
$22,307.49 ;  on  the  14th  of  October,  $25,348.40 ;  on  the 
20th,  $17,326.11;  on  the  21st,  $27,362.28;  on  the  22d  of 
October,  $27,140.60;  on  the  28th  of  October,  $25,562.92; 
on  the  19th  of  November,  $16,323.18,  which  was  made 
good  by  collections  to  its  credit,  between  that  date  and  the 
end  of  the  year. 

This  making  of  overdrafts  was  a  substituted  mode  of  bor- 
rowing  the  money  of  the  bank ;  it  was  in  violation  of  the 
by-laws  of  the  institution,  and  contrary  to  the  known  rules 
regulating  every  banking  institution.  It  was  the  duty  of  the 
book-keeper  to  report  overdrafts  daily  to  the  president,  and 
it  was  his  duty  to  immediately  report  them  to  the  board  of 
directors ;  and  from  the  moment  of  their  being  so  reported, 
the  by-laws  applied,  which  forbid  the  bank  from  com- " 
promising  such  a  debt. 

This  history  of  that  account,  and  the  history  of  each  ok 
the  clandestine  transactions  of  Mr.  Boker,  shed  light  upon 
the  question  which  this'  15th  claim  presents  :  JYas  not  Mr. 
Boker  under  the  duty  of  restoring  to  the  bank  cash  assets, 
in  payment  of  his  checks  on  bond  account  ? 

Those  which  he  had  taken  from  the  bank  were  of  its  best. 
It  would  have  been  mere,  simple  justice  on  the  part  of  Mr. 
Boker,  to  have  rendered  back  to  the  bank,  means  equal  to 
those  which  he  had  taken.  Now,  what  were  the  means  with 
which  Mr.  Boker  attempted  to  pay  the  bank?  You  recol¬ 
lect  that  the  balance  due  by  him  to  the  cash  drawer  was 
$202,538.97.  The  amount  of  call  loans  which  he  had 
received  from  the  teller's  drawer  was  $128  424  48.  At 
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the  time  I  am  now  speaking  of,  November,  1857,  a  por¬ 
tion  of  this  money  had  reappeared.  You  will  find  in  bond 
account,  appendix,  page  65,  that  on  the  4th  of  September, 
1857,  between  nine  and  ten  months  after  the  opening  of 
bond  account,  there  is  credited  “Philadelphia  Bank,. 
$87,500.”  That  was  a  cash  credit,  and  it  represented, 
by  the  concurring  views  of  both  parties  here,  the  proceeds 
of  the  sales  of  $100,000  of  city  sixes,  which  Mr.  Boker 
had  bought  in  October,  1854,  with  funds-  from  the  cash 
drawer,  unknown  to  the  board,  and  sold  at  874  also  un¬ 
known  to  the  board,  a  loss  of  $7,250.  No  doubt  he 
bought  them,  expecting  to  make  a  profit,  as  his  long-book 
shows  he  once  did  on  such  an  operation.  But  the  loss  here 
was  his  own,  and  the  objection  to  such  purchases  is,  that 
they  are  forbidden  by  the  banking  laws  of  the  State. 
Banks  are  limited  to  their  proper  business,  the  accommoda¬ 
tion  of  the  public,  and  limited  within  their  prescribed  sphere 
of  banking  transactions.  This  $87,500  appears  on  bond 
account,  leaving  $115,038.97,  to  be  accounted  for,  together 
with  the  amount  of  demand  loans  $128,424.48. 

These  sums  amounts  to  near  a  quarter  million  of  dollars, 
in  round  numbers,  and  now  I  propose  to  show  you  with  what 
securities  Mr.  Boker  attempted  to  pay  the  bank.  The 
funds  he  had  received  of  the  bank  were  such  as  he,  as 
•president,  knew  were  most  needed  to  supply  its  customers, 
who,  no  doubt  were,  during  that  period,  repelled  by  scores, 
on  every  discount  day,  while  Mr.  Boker  had  absorbed,  and 
was  daily  absorbing,  the  material  substance  of  the  bank. 

The  first  of  these  securities  which  I  will  ask  your  attention 
to,  is  Crescentvdle  property,  which  appears  to  have  been 
placed  by  Mr.  Boker  on  Loan  Account,  Nov.  27,  1857,  at 
bis  own  price — $42,000.00.  The  value  of  this  property, 
and,  hence,  the  impropriety  of  attempting  to  pass  it  off  upon 
the  bank  in  payment  of  its  specie  funds,  will  be  seen  by 
referring  to  the  testimony  of  Mr.  John  B.  White,  at  page 
42,Yol.  2.  lie  there  states  the  values  at  which  the  ex- 
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amining  committee  appraised  the  assets  of  the  bank,  upon 
this  loan  account,  and  other  items  ;  and  referring  to  the 
Crescentville  property  which  had  been  placed  as  an  asset 
on  that  account,  he  states  to  you  that  it  was  estimated  at  a 
total  loss,  by  the  committee. 

It  seems  to  me  that  it  will  require  the  most  able  and 
ingenious  efforts,  on  the  part  of  the  learned  counsel,  to  con¬ 
vince  you  that  the  bank  was  bound  to  take  such  property, 
in  payment  of  such  a  debt.  It  was  at  the  time  of  the  most 
dreary  period  of  the  panic  of  1857.  If  Mr.  Boker,  when 
he  came  to  account  for  this  quarter  of  a  million  of  dollars, 
at  that  crisis,  to  the  examining  committee,  had  said  to 
them:  "Gentlemen,  I  propose  to  place,  or  I  have  placed, 
on  the  books  of  the  bank,  these  assets  in  payment  of  the 
call  loans  which  I  appropriate!  to  myself,  without  your 
knowledge,  a  year  ago,  and  in  payment  of  sums  of  money 
which  I  had,  before  that  time,  borrowed  from  the  cash 
drawer,  without  your  knowledge,”  the  first  impulse  of  those 
directors  would  have  been  an  instant  denial  of  permission 
to  do  so,  and  a  request  to  Mr.  Boker  to  hand  over  his  check 
lor  the  amount,  or  to  furnish  from  his  private  means  suffi¬ 
cient  cashable  assets  to  requite  the  debt.  It  was  not  frank 
in  Mr.  Boker  to  say  to  the  directors,  as  Mr.  White  says  he 
did,  that  the  bank  was  obliged  to  take  these  securities  as  a 
matter  of  necessity,  in  payment  of  bad  debts.  If  Mr.  Boker 
instead  of  displaying  these  assets  to  the  committee  the 
night  before  their  final  report,  when  they  had  not  time  to 
examine  into  them,  had  done  so  a  week  before,  they  would 
have  had  an  opportunity  of  looking  into  these  collaterals, 
and  they  would  have  said  to  Mr.  Boker:  “Why,  sir,  this 
Beaver  Meadow  Stock,  these  Alleghany  Mining  Com¬ 
pany’s  Bonds,  and  $22,000  of  these  Philadelphia  and  Sun- 
bury  Bonds  are  your  own.”  If  they  had  asked  him  where 
he  got  the  Montour  Bonds,  and  the  North  Pennsylvania 
Bonds,  and  the  Northern  Central  Bonds,  he  must  have 
answered:  “I  borrowed  money  to  purchase  them  from  the 
first  teller’s  drawer,”  the  board  would  have  indignantly  re- 


162 


jectecl  his  offer.  I  shall  presently  show  you  that  these 
facts  were  never  communicated  to  the  directors,  but  that, 
on  the  contrary,  the  statements  of  Mr.  Boker  to  them,  were 
inconsistent  with  the  truth. 

The  history  of  this  Crescentviile  property  is  very  pecu¬ 
liar,  and  if  there  is •  faith  in  human  testimony,  it  was  his 
own  private  property.  He  received  it  in  April,  1856,  from 
Thurlow,  Hughes  &  Co.,  with  other  real  estate,  all  of  which 
he  seems  to  have  retained,  excepting  this,  with  which  he 
favored  the  bank.  The  history  of  that  Crescentviile  prop¬ 
erty  is  this:  On  the  12th  of  April,  1856,  Mr.  Thurlow  con¬ 
veyed  it  to  Mr.  Boker.  Real  estate  passes  by  deeds  of 
conveyance;  this  estate  was  transferred  by  deed  to  Mr. 
Boker  on  that  day.  He  bought  it  for  himself;  he  meant 
to  improve  it  for  himself,  and,  among  other  improvements, 
he  intended  to  erect  on  it  a  country  house  for  one  of  his 
sons.  He  purchased  improvements  on  it  with  his  own 
means,  and  gave  hi's  paper  to  the  amount  of  $10,000  in 
payment;  he  paid  a  large  incumbrance  upon  it;  he  paid 
interest  on  incumbrances  on  that  and  the  other  real  estate 
he  received  from  Thurlow,  Hughes  &  Co.,  and  those  receipts 
are  found  in  his  private  receipt  book.  The  first  indication 
of  his  intention  to  impose  this  property  upon  the  bank  was 
in  January,  1857,  nine  months  after  he  had  received  the 
title  to  it;  and  even  then  it  seems  his  mind  vibrated,  and 
was  not  entirely  made  up  on  the  subject ;  for  after  that 
time  we  find  upon  the  loan  account  some  charges  for  in¬ 
terest,  and  some  in  his  private  receipt  book  also.  But  up 
to  that  time,  so  far  as  the  evidence  goes,  the  property  was 
his  own,  and  he  entered  into  engagements  upon  the  faith  of 
it,  which,  as  president  of  the  bank,  he  would  not  have  done 
without  the  authority  and  guarantee  of  the  board.  This 
property  was  encumbered  at  the  time  Mr.  Boker  bought  it 
with  a  mortgage  of  $5,000,  nearly  all  of  which  was  due, 
which  Mr.  Boker  paid  off  on  the  23d  of  June,  1856,  with 
funds  from  the  first  teller’s  drawer,  two  months  after  he 
acquired  the  property.  It  was  subject  to  two  other  mort- 
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gages,  one  to  Mr.  McCallmont  for  $5,000,  dated  the  14th  of 
June,  1852,  and  one  to  the  Mutual  Insurance  Company 
for  $20,000,  dated  June  6th,  1880,  balance  due  $18,500. 
The  title  remained  in  the  name  of  Mr.  Boker  until  the 
sheriff  sold  the  property  under  proceedings  upon  these 
mortgages  respectively,  in  March  and  May,  1859,  the  deed 
being  made  to  Mr.  Wm.  Hav,  who  bought  it  in  trust  for 
the  Girard  Bank.  The  title  and  incumbrances  on  that 
property  are  described  in  Yol.  1,  pages  58,  59  and  60.  The 
history  of  the  title  is  as  follows  : 

“Deed  of  Joseph  B.  Hughes  and  wife  to  Paul  Thurlow.  for  a  moiety 
of  the  Crescentville  property,  dated  October  1,  1855.  and  recorded  in 
deed  book,  R.  D.  W.,  No.  61,  p.  486  ;  and  deed  from  Paul  Thurlow  and 
wife  to  Chas.  S.  Boker,  for  the  whole  of  the  property,  dated  April  12, 
1856,  recorded  in  deed  book,  R.  D.  W.,  No.  78,  p,  21,  &c.” 

Mr.  Leslie  is  the  first  witness  called  on  this  subject.  At 
page  57,  he  states,  that  he  was  the  counsel  for  Mr.  Drake, 
who  had  issued  an  execution  against  Mr.  Evans,  the  tenant, 
for  a  debt  of  $30,000,  in  August,  1857.  That  execution 
was  settled  by  Mr.  Boker,  paying  to  Mr.  Drake,  through 
Mr.  Evans,  his  own  notes,  amounting  to  $10,000,  Mr.  Boker 
giving  a  lease  to  Mr.  Evans  for  the  property,  and  Mr.  Evans 
conveying  the  improvements  to  Mr.  Bokpr,  for  the  con¬ 
sideration  of  that  $10,000,  by  an  instrument  of  writing- 
dated  on  that  clay,  and  recorded.  Mr.  Leslie  says  he  pre¬ 
pared  the  papers  on  that  day,  and  went  with  them  to  the 
office  of  Garrick  Mallery,  Esq.,  and  that  Mr.  Boker  was 
sent  for  and  the  papers  were  exchanged. 

Mr.  Leslie  is  asked,  at  page  57 : 

“What  was  said  by  Mr.  Boker  in  regard  to  the  ownership  of  the 
Crescentville  property,  in  the  progress  of  the  negotiation  in  which  you 
acted  for  Mr.  Drake,  on  any  occasion  when  you  met  Mr.  Boker,  either 
with  or  without  his  counsel?’’ 

A.  “  I  remember  better  what  Mr.  Boker  did  than  w'hat  he  said.  He 
said  very  little  at  any  time.  It  was  a  very  brief  interview  so  far  as  I 
was  concerned.  I  do  not  remember  his  saying  anything  about  the 
Crescentville  property.  The  transaction  was  between  Mr.  Boker  and 
Mr.  George  R.  Evans  (the  tenant  of  the  property)  in  the  first  place. 
Mr.  Drake  had  a  judgment  against  George  P.  Evans  for  about  830,000, 
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and  I  issued  execution  on  that  judgment,  and  negotiations  then  took 
place  between  myself,  as  counsel  for  Mr.  Drake,  and  George  W.  Tliorn, 
Esq.,  as  counsel  for  Mr.  Evans.  Before  this  transaction  at  Judg’e  Mal- 
lery’s  was  consummated,  we  were  advised  by  Mr.  Evans  of  the  intention 
to  get  Mr.  Boker’s  notes.  I  accordingly  prepared  a  release  from  Mr. 
Boker  of  all  Mr.  Evans’  right,  title,  and  interest  in  certain  improve¬ 
ments  which  he  had  made  in  the  factory  on  the  Crescontville  property. 
It  was  executed  August  27th,  1857  ;  recorded  August  27th,  1857,  in 
Deed  Book  B.  D.  W.,  No.  150,  page  145,  &c.  I  also  executed  a  lease 
from  Charles  S.  Boker  to  George  P.  Evans  of  the  Crescentville  factory, 
and  some  machinery,  dated  August  27th,  1857,  recorded  in  mortgage 
book  R.  D.  W.,  No.  70,  page  524,  and  on  mortgage  book  A.  D.  B.  No. 
4,  page  85.  I  also  prepared  a  mortgage  of  this  lease,  and  of  the  ma¬ 
chinery  on  the  property,  to  Mr.  Drake,  dated  August  27th,  1857,  on 
mortgage  book  R.  D.  \\r.,  No.  70,  page  250.  With  those  papers  I 
■went  round  to  the  office  of  Garrick  Mallery.  Mr.  Boker  was  sent  for 
at  about  that  time,  and  the  release  was  received  by  Mr.  Boker.  Mr. 
Mallery  had  examined  the  papers  beforehand;  they  were  submitted 
to  him  as  counsel  for  Mr.  Boker,  and  he  pronounced  them  right,  and 
at  Mr.  Mallery’s  office  the  papers  were  exchanged,  and  the  transaction 
consummated.  Mr.  Boker  handed  over  to  Mr.  Evans  four  notes  for 
$2,500  each,  being  the  consideration  mentioned  in  the  release  from 
Evans  to  Mr.  Boker.  The  notes  were  then  endorsed  by  Mr.  Evans  and 
passed  to  Mr.  Drake,  as  so  much  on  account  of  the  debt  of  Evans  to 
Drake,  together  with  the  chattel  mortgage  I  have  spoken  of.  These 
are  the  claims  I  have  presented  to  the  auditor  and  claimed  upon,  and 
also  sued  upon.  I  know  no  one  as  the  owner  of  the  Crescentville  pro¬ 
perty  except  Mr.  Charles  S.  Boker.  We  were  dealing  with  regard  to 
the  notes,  and  it  did  not  concern  me  to  know  anything  about  the  title. 
I  was  acting  for  Mr.  Drake,  and  these  conveyancing  matters  came  in 
as  incidental.” 

It  can  hardly  be  credited  that  Mr.  Boker  would'give  his 
own  notes,  for  so  large  an  amount,  to  pay  for  improvements 
on  this  property  without  consulting  the  board  of  directors 
of  the  hank — without  obtaining  their  authority — without, 
for  his  own  protection,  requiring  of  them  an  indemnity, 
unless  as  we  aver,  he  made  the  purchase  for  himself.  But 
the  suggestion  by  the  other  side  is,  that  Mr.  Boker  held 
this  property  in  trust  for  the  bank;  that  he  had  no  title  to, 
nor  interest  in  it  whatever,  the  bank  having  the  equitable 
title  and  all  the  interest.  I  repeat,  that  it  seems  utterly 
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incredible  that  Mr.  Boker  would,  in  such  case,  give  his  own 
notes  to  the  amount  of  $10,000,  without  consulting  the 
board  as  to  the  advisability  of  such  a  course,  and  obtaining 
the  indemnity  of  the  bank. 

The  next  witness  examined  on  this  subject  was  George 
P.  Evans,  at  page  60.  He  says  : 

“I  have  been  a  tenant  of  the  Crescentville  property  from  August  1, 
1852,  up  to  the  present  time.  The  property  is  on  the  Second  street 
road,  just  beyond  Olney,  in  that  county.  I  leased  the  property  from  a. 
firm  called  Thurlow,  Hughes  &  Co.,  at  $4,500  per  annum,  and  remained 
their  tenant  until  the  spring'  of  1857.  I  became  then  the  tenant  of 
Charles  S.  Boker.  I  paid  rent  to  him.  The  tenancy  under  Mr.  Boker 
continued  from  about  the  spring  of  1857  (Mr.  Evans  mistakes  the  year  ; 
it  was  1856,  as  will  appear)  until  his  death,  which,  I  believe,  was  in 
February,  1858.  Air.  Boker  told  me  at  one  time  he  wished  to  have  a 
portion  of  the  property  released  from  my  lease,  for  the  purpose  of 
building  a  country  seat  for  his  son  George.” 

No  stronger  proof  of  the  ownership  of  that  property  by 
Mr.  Boker  could  be  furnished  than  this.  He  certainly 
would  not  think  of  building  a  country  residence  there  for 
a  member  of  his  family  unless  the  property  was  his.  The 
idea  is  simply  absurd.  Mr.  Evans  proceeds  : 

“  I  was  conducting  what  we  call  a  woollen  manufacturing  business 
of  cassimeres.  I  assented  to  release  a  portion  of  the  property,  as  he 
requested,  whenever  he  was  ready,  but  there  was  no  agreement  between 
us.  It  was  during  the  spring  and  the  early  part  of  1857  that  this  con¬ 
versation  with  Mr.  Boker  took  place  ;  it  was  after  the  relation  of  land¬ 
lord  and  tenant  between  us.  1  do  not  know  whether  I  can  produce 
receipts  for  the  rent  paid  by  Mr.  Boker.  I  did  not  take  any  receipts 
from  him.  The  first  payment  I  made  him  was  by  check  for  $1,125, 
payable  to  C,  S.  Baker;  but  I  don’t  recollect  whether  it  was  payable 
to  his  order,  though  his  name  was  mentioned  in  the  body  of  the  check. 
The  whole  property  contains  forty-one  acres  and  six  perches.  I  have 
looked  for  the  check  above  mentioned  at  the  request  of  Mr.  Biddle,  but 
I  find  that  my  brother  has  destroyed  some  of  my  checks ;  if  I  should 
find  it  I  will  produce  it.  It  was  the  western  part,  and  highest  portion 
of  the  property,  which  Mr.  Boker  desired  me  to  release  ;  it  was  not 
suitable  for  my  business,  and  I  used  it  then  for  farming  land.  No  exact 
portion  was  fixed  upon,  but  I  presume  from  the  conversation  it  would 
be  five  or  ten  acres,  which  was  the  high  portion  used  for  agricultural 
purposes,  and  a  part  I  had  not  occupied  in  any  way  in  my  business.  I 
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gave  Mr.  Boker  my  note  for  rent  for  $2,200,  about  May  1,  1857.  I 
gave  him  my  note  for  two  quarters’  rent,  because  I  could  not  give  him 
the  money,  one  quarter  was  due,  and  the  other  was  anticipated  on  the 
note  ;  that  was  the  reason  he  took  it. 

Q.  “Did  Mr.  Boker,  in  any  conversation  with  you  about  this  pro¬ 
perty,  from  the  time  you  recognized  him  as  your  landlord,  and  paid 
rent  to  him  as  such,  ever  speak  of  any  one  else  as  interested  in  the 
property  ?” 

A.  “  He  did  not.” 

The  witness  goes  on  to  say: 

“  The  relation  of  landlord  and  tenant  between  myself  and  Mr.  Boker 
began  in  the  spring  of  1857,  as  near  as  1  can  recollect.  I  was  the 
tenant  of  the  mill  from  April,  1856  to  1857.  The  first  interview  I  had 
with  Mr.  Boker  about  the  property  was  the  end  of  1856.  I  think  the 
check  of  $1,125  was  the  first  payment ;  that  payment  was  due  February 
1,  1857.  'The  annual  rent  was  $4,500.  The  check  was  for  the  rent  of 
November,  December,  and  January  preceding.” 

ITe  adds : 

“I  can’t  say  whether  the  note  1  have  mentioned  was  payable  to  my 
own  order  or  that  of  Mr.  Boker  ;  it  is  still  in  bank,  unpaid.” 

On  page  62  he  states: 

“Mr.  Boker  told  me  he  was  the  owner  of  the  property;  neither  of 
the  former  owners  was  present.  Mr.  Boker  said  he  intended  to  build 
a  country-seat  for  his  son  George,  provided  I  would  release  the  pro¬ 
perty.  I  said  I  would.  Neither  Mr.  Boker  or  his  son  ever  built  there. 
This  conversation  occurred  about  the  time  the  spring  would  be  opening, 
in  the  spring  of  1857.  There  was  no  agreement  about  the  considera¬ 
tion  for  the  release  ;  he  said  he  would  allow  what  was  right,  but  we  did 
not  settle  what  was  right.” 

The  next  witness  on  the  subject  was  Mr.  Samuel  C.  Ford. 
He  was  a  director  of  the  bank,  and  one  would  suppose  that, 
as  such,  he  would  know  whether  that  property  belonged  to 
the  bank. 

Mr.  Ford  says,  on  page  52  : 

“I  was  intimately  acquainted  with  the  late  Mr.  Boker,  for  several 
years.  I  have  owned  for  several  years  a  farm  or  country  seat  near  the 
Crescentville  property.  There  is  one  intervening  property  between  me 
and  it.  I  am  nearer  to  the  city.  1  had  several  conversations  with  Mr. 
Boker  on  the  subject  of  the  Crescentville  property.  I  recollect  a  con¬ 
versation  with  him  on  the  propriety  of  his  purchase  of  the  property, 
which,  I  think,  was  in  the  fall  of  1856.” 
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Now,  sir,  in  such  a  conversation,  if  this  Crescentville  pro¬ 
perty  belonged  to  the  bank,  Mr.  Boker  would  have  said*so. 

Mr.  F ord  says  : 

“I  was  a  director  of  the  Girard  Bank  all  that  time.  He  spoke  to 
me  of  having  purchased  the  property  of  Tburlow,  Hughes  &  Co.  It 
was  in  general  conversation — asking  my  opinion.  I  told  him  I  thought 
it  was  a  good  purchase,  under  the  circumstances ;  he  said  he  had  pur¬ 
chased  it  subject  to  the  lease  to  Mr.  Evans;  he  mentioned  the  terms 
of  the  lease;  I  was  aware  of  the  terms  before,  from  Mr.  Evans  ;  he 
spoke  of  the  lease,  and  said — though  I  speak  this  from  impression — • 
that  Mr.  Evans  had  a  reserved  right  to  purchase  a  portion  of  it  at  a 
price  which  was  paying  some  ten  per  cent.  Mr.  Boker  asked  me  what 
I  thought  of  the  purchase.  Mr.  Boker  mentioned  the  general  terms  of 
the  lease,  and  referred  to  the  right  the  tenant  had  to  purchase  a  certain 
portion  of  it.  Mr.  Boker  told  me  that  the  lease  reserved  to  the  lessee 
the  right  to  purchase  the  mill  property,  for  a  certain  sum  of  money,  I  think 
about  $40,000,  but  that  in  the  property  purchased  by  Mr.  Boker  there 
were  some  twenty  acres  of  farm  land  reserved  to  the  owner  of  the  pro¬ 
perty,  which  the  tenant  had  not  the  right  to  purchase.  Mr.  Boker 
said  it  did  not  cost  him  §40,000,  and  that  the  farm  land  would  be  clear 
if  Evans  purchased  at  the  terms  mentioned  in  the  lease,  which,  I  think, 
was  $40,000.  I  am  not  certain,  but  am  under  the  impression,  that  Mr. 
Boker  said  he  had  purchased  from  Thurlow,  Hughes  &  Co.,  at  the  same 
terms  that  they  had  purchased  from  their  grantors.  It  was  considered, 
at  that  time,  a  cheap  purchase.  I  considered  it  a  good  purchase,  and 
told  Mr.  Boker  so.” 

I  refer  you  to  the  lease  itself  to  show  the  accuracy  of  the 
witness.  The  memorandum,  attached  to  that  lease  contains 
the  following  covenant: 

■■  It  is  hereby  further  agreed  between  the  parties,  that  the  lessee  may 
at  his  option,  at  the  expiration  of  live  years  from  date,  purchase  the 
said  factory,  machinery  and  improvements,  together  writh  the  fifteen 
acres  of  land,  for  the  sum  of  $40,000.”  (The  entire  estate  was  forty 
acres.) 

This  testimony  of  Mr.  Ford  is  convincing  and  conclusive, 
as  to  the  ownership  of  this  property.  During  that  conversa¬ 
tion,  Mr.  Boker  did  not  intimate,  by  one  word,  that  the  pur¬ 
chase  was  made  for  the  Grirard  Bank,  nor  did  he  state  to 
Mr.  Ford,  what  he  told  the  committee  of  directors  in  1857, 
that  it  was  a  matter  of  necessity  to  take  this  property  for  a 
bad  debt. 
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Mr.  Ford  is  asked  : 

Q.  “Did  Mr.  Boker,  in  any  conversation  with  you  about  this  pro¬ 
perty,  ever  speak  of  any  one  else  as  interested  in  it,  except  himself?” 

A.  “No,  sir.  Mr.  Boker  spoke  about  opening  a  street  through  my 
own  property,  and  asked  me  to  ascertain  from  the  owner  of  the  inter¬ 
mediate  property,  to  see  if  I  could  purchase  the  intermediate  property, 
for  the  purpose  of  continuing  the  avenue  proposed  up  to  his  property. 
He  was  under  the  impression,  and  so  was  I,  that  it  would  give  more 
immediate  access  to  the  mill  (hill)  property,  which  was  a  little  back 
from  the  mill  property.” 

Mr.  Ford  says,  at  page  04 : 

“  I  never  heard  from  Mr.  Boker,  or  any  other  person,  while  I  was  a 
director  of  the  bank,  that  the  property  belonged  to  the  bank.  Mr. 
Boker  spoke  to  me  of  building  a  country  house  on  this  property ;  I 
understood  from  him  the  house  was  for  himself.  He  asked  me  if  I 
would  go  out  wdth  Mr.  Schaffer  and  view  the  property  for  a  purpose 
connected  with  the  property  and  the  house.  Mr.  Schaffer  and  I  went 
to  the  property,  for  the  purpose  of  determining  a  proper  site  for  the 
proposed  country  house.  He  may  have  spoken  of  tins  more  than  once 
or  twice;  he  frequently  spoke  about  it.  I  think  it  was  in  the  summer 
or  spring  of  1856  he  spoke  of  it.  The  project  of  the  house  may  have 
been  a  subject  of  conversation  between  us  for  two  or  three  weeks.” 

W  ould  it  not  have  been  most  amusing  for  Mr.  Boker  to 
have  spoken  to  a  director  of  the  Girard  Bank,  about  building 
a  country  house  for  one  of  bis  family,  on  property  owned  by 
the  bank  ? 

On  cross-examination,  Mr.  Ford  says  : 

“  was  a  director  of  the  bank  at  the  time  of  the  conversation  I  am 
now  relating,  about  locating  the  site  of  a  country  house.  I  had  no 
knowledge  of  the  business  dealings  of  the  bank  with  Thurlow,  Hughes 
&  Co.,  except  discounts  at  the  board,  and  they  were  very  limited  ;  I 
mean  limited  in  the  extent  of  the  discounts;  they  were  frequent, 
although  small  in  amount.  I  did  not  know  that  Thurlow,  Hughes  <te 
Co.  were  manufacturers  at  this  very  property  ;  I  am  under  the  impres¬ 
sion  they  never  were.  At  the  time  of  the  purchase  by  Thurlow, 
Hughes  &  Co.,  I  had  understood  from  Dr.  McCallmont  that  they  had 
purchased  it.  When  the  conversation  with  Mr.  Boker  took  place,  I 
understood  from  him  he  was  the  owner  of  the  property,  and  I  was 
aware  from  Mr.  McCallmont,  and  other  sources,  that  they,  Thurlow, 
Hughes  &  Co.,  were  the  original  purchasers,  and  this  knowledge  I  had 
while  I  was  a  director  of  the  bank.” 

Q.  “You  then  being  a  director  of  the  Girard  Bank,  being  aware 
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that  Tburlow,  Hughes  &■  Co.  were  the  owners  of  Crescentville  prior  to 
the  sale  to  Mr.  Bober;  and  being  also  aware  that  they  were  dealers 
with  the  bank  in  the  way  of  getting  discounts  ;  and  being  also  informed 
by  Mr.  Bober  that  he  had  purchased  the  property  from  Thurlow,  Hughes 
&  Co.,  did  it  not  occur  to  you  to  ask  whether  or  not  the  bank  had  any 
connection  with  the  purchase,  and  was  there  not  some  allusion  to  the 
bank’s  interest  in  the  purchase  made  in  any  interview  between  you  and 
Mr.  Bober  ?” 

A.  “It  never  occurred  to  me  to  ask  sucb  a  question  of  Mr.  Coker, 
for  1  bad  no  knowledge  as  a  director,  or  in  any  other  way.  that  Thur¬ 
low,  Hughes  &  Co.  were  indebted  to  the  bank  in  any  way,  and  no  allu¬ 
sion  was  ever  made  to  me,  in  any  way,  by  Mr.  Boker,  or  auy  other 
person,  about  any  interest  by  the  bank  in  the  purchase.  1  had  no 
knowledge,  at  the  time  of  the  conversation  with  Mr.  Boker,  that  Thur¬ 
low,  Hughes  &  Co.  were  insolvent. 

At  page  66,  Mr.  Ford  continues: 

“  This  conversation,  relative  to  the  building  of  the  house,  occurred 
in  the  office  at  the  bank,  and  Mr.  Boker  suggested  that  Mr.  Schaffer 
should  go  out  and  call  for  me,  or  take  me  out,  and  report  what  our 
views  were  as  to  a  suitable  location.  It  did  not  occur  to  me  that  this 
was  an  indication  that  the  bank  had  an  interest  in  it ;  I  had  no  such  an 
idea;  it  must  have  been  in  the  summer  of  1856  that  the  conversation, 
and  the  visit  to  the  property,  took  place  ;  I  think  it  was  the  early  part 
of  the  summer  :  it  was  not  a  great  while  after  the  purchase  was  made. 
After  the  purchase,  there  were  frequent  conversations  with  Mr.  Bober 
about  it ;  I  had  previously  wanted  him  to  buy  a  part  of  my  property, 
but  after  the  purchase  of  this,  he  said  no  more  about  it.” 

In  conclusion,  lie  says  : 

“I  did  not  learn,  until  after  Mr.  Bober’s  death,  that  this  property 
was  supposed  not  to  be  Mr.  Bober’s ;  I  do  not  know  who  informed 
me.” 

At  page  322,  Mr.  Schaffer  is  asked  : 

Q.  “You  have  classed  among  the  items  of  which  yon  know  nothing, 
either  by  declarations  of  Mr.  Boker,  or  otherwise,  the  Crescentville 
property;  is  this  correct  ?” 

A.  “  Perhaps  I  should  state  as  to  the  Crescentville  property,  that  I 
once  visited  it,  at  the  request  of  Mr.  Boker,  who  gave  me  to  under¬ 
stand  that  it  was  his,  and  that  he  had  some  idea  of  building  a  house 
there  for  his  son  George.  He  frequently  talked  about  building  a  house 
in  the  country  for  his  son.” 

Then  follows  a  reference  to  a  conversation  between  Mr. 
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Schaffer  and  Mr.  Geo.  H.  Boker,  after  his  father’s  death  ; 
Mr.  Schaffer  says  : 

“  Mr.  George  Boker  did  call  on  me,  after  his  father’s  death,  in  refer¬ 
ence  to  this  property,  and  I  showed  him  that  the  property  was  on  the 
books  of  the  bank,  appearing  as  part  of  the  assets,  he  appearing  to 
think  that  the  estate  had  a  claim  to  it.  I  told  him  that,  it  formed  part 
of  the  assets  of  the  bank,  and  without  that  property  there  would  be  a 
deficiency  in  the  assets,  to  the  amount  for  which  it  was  on  the  books. 

I  he  title  papers  were  then  in  the  name  of  Mr.  C.  S.  Boker,  and  were 
in  the  vault  of  the  bank.  I  might  have  shown  him  a  declaration  of 
trust;  we  have  one  at  the  bank,  which  is  a  general  one,  and  will  speak 
for  itself.” 

That  declaration  of  trust,  page  323,  is  as  follows : 

“  Philadelphia,  Oct.  31st,  1857. 

I  do  hereby  declare  that  all  the  real  estate,  mortgages  and  stocks, 
standing  in  my  name,  now  in  the  possession  of  the  Girard  Bank,  are  the 
property  of  said  bank,  and  are  held  by  me  as  trustee  for  the  same. 

C.  S.  BOKER.” 

This  paper  is  dated  eighteen  months  after  the  title  to 
Crescentville  was  made  in  Mr.  Boker’s  name,  and  it  so  re¬ 
mained,  during  all  that  time,  without  any  deed  or  declara¬ 
tion,  to  show,  that  it  was  the  property  of  any  one  but  him¬ 
self. 

f  )n  turning  to  Mr.  Boker’s  private  receipt  book,  we  found 
the  following  receipts  for  interest  on  incumbrances  upon  it: 
At  page  796,  Yol.  2  : 

“  Rec’d.  Sept.  5th,  1856  of  C.  S.  Boker,  Esq.,  five  hundred  and  fifty- 
five  dollars  in  full  for  six  months  interest  on  mortgage  (G.  McCallmont) 
to  first  July,  1856. 

DAVID  LEWIS, 

Treas.  Mutual  Assurance  Co.” 

At  page  797  : 

“  Rec  d.  Dec.  1st,  1856,  of  C.  S.  Boker,  Esq.,  one  hundred  and  fifty 
dollar^,  being  for  six  months  interest,  due  this  day,  on  bond  and  mort¬ 
gage,  $5,000,  on  factory  at  Crescentville. 

■M50.  ,  G.  F.  McCALLMONT. 

At  the  same  page  : 

“  Rec’d.  Jany.  22d,  1857,  from  C.  S.  Boker,  Esq.,  three  hundred  and 
forty-five  dollars  in  full  for  six  months  interest  on  his  mortgage  to  Mutual 
Assurance  Co.,  to  20th  November  last;  also  five  hundred  and  fifty-five 


m 

dollars  in  full  for  six  months  interest  on  George  McCallmont’s  mort¬ 
gage,  to  1st  inst. 

$345  DAVID  LEWIS,  Treas., 

555  per  SAMUEL  BITY.” 

$900 

At  page  798 : 

“Received  June  2,  1857,  of  C.  S.  Boker,  one  hundred  and  fifty 
dollars,  being  for  six  months  interest  on  bond  and  mortgage,  for  $5,000, 
due  1st. 

$150.  G.  F.  McCALLMONT.” 

At  page  799 : 

“  Rec’d  Aug.  3d,  1857,  from  C.  S.  Boker,  Esq.,  five  hundred  and  fifty 
five  dollars,  in  full  for  six  months  interest  on  George  McCallmont’s 
mortgage  to  the  Mutual  '  ssurance  Co.,  to  1st  July  last. 

$555.  DAVID  LEWIS,  Tr., 

per  SAMUEL  BITY." 

The  parol  evidence  already  referred  to  on  tliis  subject  is 
fortified  by  these  receipts  and  vouchers,  found  in  the  private 
receipt  book  of  Mr.  Boker,  which  was  certainly  no  place  to 
put  them  if  the  property  belonged  to  the  Girard  Bank.  The 
fact  of  his  having  placed  these  vouchers  in  his  own  receipt 
book,  on  the  same  pages  with  those  of  other  incumbrances 
on  his  private  property,  is  a  proof  that  this  property,  like 
the  rest,  was  his  own.  In  tracing  the  manner,  by  which  Mr. 
Boker  became  possessed  of  this  property  it  appears  that  Mr. 
Boker,  for  a  reason  which  the  evidence  relating  to  the  19th 
claim  discloses,  allowed  the  firm  of  Thurlow,  Hughes  &  Co.  to 
contract  a  large  debt  with  the  money  drawer,  amounting  to 
over  $100,000 ;  that  this  debt  led  to  a  settlement  with  Mr. 
Boker,  by  which  he  acquired  not  only  the  Crescentville  pro¬ 
perty,  but  other  real  estate,  viz.;  the  store  of  Thurlow,  Hughes 
&  Co.,  in  Fifth  street  near  Market,  a  property  at  Sixth  and 
Jefferson  streets,  and  an  interest  of  some  kind  in  property 
on  Hamilton  street. 

I  will  refer  again  to  the  private  receipt  book  of  Mr.  Boker, 
to  .show  that  he  paid  interest  on  incumbrances  on  the  Fifth 
street  store ;  received  from  Mr.  Thurlow,  to  wit :  a  ground 
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rent  of  $2,000  per  year  to  Mr.  Parker,  and  $4,000,  mort¬ 
gages  held  by  C.  Smith  and  D.  Duhamel. 

At  page  796,  Yol.  2: 

Rec  d  July  9th,  1856,  from  Mr.  C.  S.  Boker,  alienee  of  the  Messrs. 
Thurston  &  Hughes,  five  hundred  dollars,  one  quarter’s  ground  rent, 
due  the  first  of  this  month,  on  house  arid  lot  No.  5  north  Fifth  street, 
Philad’a.  now  owned  by  said  Boker.” 

$500-  J.  B.  PARKER. 

At  page  797 : 

Rec  d  tv  ov.  13,  185G,  of  Mr.  C.  S.  Boker,  sixty  dollars,  for  interest 
for  mortgage  on  house  north  Fifth  street,  due  12th  iust.” 

$60  For  DUCETIN  DUHAMEL, 

JOSEPH  ESHER1GK. 

”  Rec  d  Nov.  13th,  185G,  of  Mr.  Chas.  8.  Boker,  sixty  dollars,  for  in¬ 
terest  of  mortgage  on  house  North  Fifth  street,  due  12th  inst.” 

For  CAROLINE  SMITH 

JOSEPH  ESHERICK,  Trustee. 

At  page  798:' 

Philada.  Jan’y.  6,  1857. 

Rec  d  from  C.  S.  Boker,  Esq.,  five  hundred  dollars,  in  full,  three 
mouths  ground  rent  on  his  house  ar.d  lot  on  Fifth  street,  near  Market 
street,  Philadelphia. 

$500-  J.  B.  PARKER. 

Reed  April  8,  185 1,  from  Mr.  C.  S.  Boker,  five  hundred  dollars, 
six  months  ground  rent,  due  the  1st  of  this  month,  on  store  and  lot  on 
5th  street,  above  Market  street,  Philada. 

$500-  J.  B.  PARKER. 

“  Rec’d  May  15th,  1857,  of  Mr.  C.  S.  Boker,  sixty  dollars,  for  six 
months  interest,  due  12th  inst.,  on  house  No.  7  north  5th  street.” 

For  CAROLINE  SMITH, 

JOSEPH  ESHERICK,  Trustee. 

“Rec’d  May  15th,  1857,  of  Mr.  C.  S.  Boker,  sixty  dollars,  for  six 
months  interest,  due  12th  inst.,  for  mortgage  on  house  No.  7  North 
5th  street.” 

$60.  For  DUCETIN  DUHAMEL, 

JOSEPH  ESHERICK. 

“Reed  July  2d,  1857,  of  Charles  S.  Boker,  Esq.,  five  hundred  dol¬ 
lars,  in  full,  three  months  ground  rent  on  property  situate  on  North 
5th  street,  near  Market  street,  Philadelphia,  due  1st  of  this  month. 

$50°-  J.  B.  PARKER, 
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“  Rec’d  from  Mr.  Chas.  Boker,  sixty  dollars,  for  six  months  interest, 
due  12th  inst.,  on  house  No.  7  North  5th  street,  Philadelphia,  Nov. 
23d,  1857. 

ggO.  For  CAROLINE  SMITH, 

JOSEPH  ESIIERICK,  Trustee. 

“Rec’d  Nov.  23d,  1857,  of  Mr.  Chas.  Boker,  sixty  dollars,  for  six 
months  interest,  due  12th  inst.,  on  house  No.  7  North  5tli  street. 

§60.  For  DUCETIN  HUHAMEL, 

■  JOSEPH  ESIIERICK. 

I  ask  your  special  attention  to  tlie  testimony  of  Mr.  "W  kite, 
at  page  75,  Yol.  2. 

Q.  “Did  the  board  of  directors,  to  your  knowledge,  ever  authorize 
the  purchase  by  the  bank  of  the  Crescentville  property  ?” 

Ilis  answer,  if  true,  decides  the  question  before  you : 

“  There  was  no  action  by  the  board  on  the  subject,  that  I  recollect.” 
Q.  11  Did  you  know,  or  to  your  knowledge,  was  the  board  aware  that 
Mr.  Boker  purchased  the  machinery  in  that  property,  and  gave  his 
own  notes  of  §10,000  for  the  price  of  it  ?” 

A.  “I  did  not  know  of  that  transaction  till  after  Mr.  Bolter’s  death, 
and  I  do  not  think.it  was  known  to  the  board.” 

Referring  to  the  testimony  of  Mr.  Joseph  B.  Hughes,  at 
page  280  and  281,  Yol.  1,  you  will  find  a  general  statement 
of  the  transactions  with  Mr.  Boker  with  reference  to  this 
property : 

Q.  “Did  your  firm  own  the  Crescentville  property;  a  factory  on 
Hamilton  street  and  your  store  on  Fifth  street  ?” 

A.  “Yes.” 

Q.  “  'To  whom  did  you  convey  them  ?” 

A.  “'The  title  to  all  these  properties  was  in  Mr.  Thurlow’s  name.  He 
made  the  conveyances.” 

Q.  “Did  he  convey  them  with  your  knowledge  and  approbation  ?” 

A.  “Yes  sir.” 

Q.  “  To  whom  ?” 

A.  “To  Mr.  Boker.” 

Q.  “In  settlement  of  indebtedness  or  how  otherwise  ?” 

A.  “  It  was  in  some  settlement  with  Mr.  Boker.  Mr.Tkurlow  knows 
more  about  it  than  I  do.” 

Q.  “  Did  you  receive  from  Mr.  Boker,  after  that  conveyance,  any 
notes  of  your  firm  held  by  him  or  the  bank  ?” 

A.  “Yes,  sir.” 
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Q.  “To  wliat  amount?” 

A.  -‘I  received  $32,000  in  one  lot.  I  received  two  notes  on  two 
other  occasions  from  him,  amounting  to  several  thousand  dollars.  I  can¬ 
not  state  the  amount  exactly.” 

Q.  “  Did  those  notes  include  the  loan  of  $20,000  ?” 

A.  “  I  do  not  know.” 

Q.  “  Did  they  not  include  every  note  of  your  firm  held  by  Mr.  Boker 
or  the  bank,  to  your  knowledge  ?” 

A.  “  They  did  not  include  every  note.” 

Q.  “  What  amount  was  withheld  ?’’ 

A.  “  Perhaps  $2,000  or  $3,000,  inside  of  $3,000.” 

Q.  as  n°f  the  l°an  °f  $20,000  owing  at  the  time  you  made  that 
conveyance  of  real  estate  ?” 

A.  “I  think  it  was  ;  I  cannot  say  for  certain.” 

Q.  “  Was  not  interest  due  on  it  at  that  time?” 

A.  “I  do  not  remember.” 

Under  date  of  September,  10th,  1855,  Messrs.  Thurlow, 
Hughes  &  Co.,  wrote  a  letter  to  Mr.  Boker,  which  has  been 
produced  by  the  defence,  as  follows,  page  284: 

“  *- •  Boker,  Esq.,  Dear  sir:  The  fifteen  thousand  dollars  that  rve 
owe  you  will  be  due  in  a  short  time,  when  we  shall  pay  it  off  entirely ; 
we  should  like  to  be  of  some  service  to  the  bank,  aud  submit  the  en¬ 
closed  proposition  for  your  consideration ;  please  look  it  over,  and  we 
will  see  you  about  it  in  a  few  days. 

Very  respectfully, 

Thurlow,  Hughes  &  Co. 

“  we  propose  as  follows,  viz. :  to  give  good  security  for  one  hundred 
thousand  dollars,  for  the  bank  to  make  that  amount  of  new  notes,  fives, 
payable  to  our  name,  that  we  may  know  them  ;  we  to  pay  the  interest 
on  them  from  the  time  they  are  ready  for  use.  We  agree  to  keep  them 
out,  and  to  pay  for  them  as  they  return,  say  whenever  two  thousand 
dollars  is  in,  to  give  a  check  for  it  and  so  on.” 

At  page  285,  is  shown  the  valuation  placed  by  Mr. 
Hughes  on  the  following  items,  at  the  time  this  correspond¬ 
ence  took  place : 


“Crescentville, . $50,000 

Hamilton  &  Nixon,  Jr., .  8,000 

Store, . •’ . v .  25JMX) 

Needle’s  mortgage, .  8,000 


$91,000.” 

At  page  283,  is  another  letter  of  Thurlow,  Hughes  &  Co., 
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produced  by  the  defence,  dated  April  20,  1854.  It  is  as 
follows : 

“  A  regular  discount  line  of . $80,000 

To  keep  the  note  you  have  of .  ‘JO, 000 

To  discount  our  paper  to  meet  the  Jenk’s  case, .  15,000 

-  $115,000 

And  for  above  accommodations  we  to  pay  say  for 
five  years,  $2,000  per  annum  on  the  Hill  pro¬ 
perty  is . $10,000 

Regular  bonus  of  per  annum ,  $5,000, .  25,000 

Add  to  this  value  of  Jefferson  street  property,  above 
incumbrances,  $50,000,  but  to  make  it  beyond 

all  contingencies  reduce  it  half,  say, . . .  25,000 

- $60,000 

This  amount  to  come  into  you  over  and  above  the  interest  on  what  we 
get. 

The  above  is  our  proposition  and  not  a  mere  paper  calculation,  but 
one  which  will  be  realized. 

We  have  frequently  had  a  much  larger  line  in  the  regular  way.  All 
that  we  ask  for  now,  in  addition  to  what  we  had  the  first  of  April,  is  fif¬ 
teen  thousand  dollars  ;  by  looking  over  the  figures  you  will  see  that  the 
bank  is,  by  our  own  proposition,  paid,  perhaps,  better  for  the  amount 
of  accommodation  afforded  than  she  could  well  be  by  any  one  else. 
W  e  expect,  of  course,  that  you  will  act  your  own  pleasure  as  to  what 
you  will  do,  and  do  not  wish  to  be  understood  as  complaining  or  finding 
fault:  on  the  contrary,  we  are  grateful  for  the  many  important  services 
received  from  you,  and  would  ever  remember  them  if  you  should  elect 
to  do  nothing  with  us. 

With  the  utmost  respect,  we  would  like  to  say,  that  our  pride  is  not 
increased  at  being  put  in  the  same  list  with  Cyrus  Hillborn,  Richard 
Junes,  and  Clif.  Smith,  they  may  be  very  nice  men,  but  we  prefer  to  be 
dealt  with  on  our  own  merits  without  a  connection  with  them,  we  leave 
the  whole  matter  with  you,  and  trust  what  we 'have  said  may  be  received 
as  it  has  been  meant,  in  the  kindest  feelings  and  with  perfect  respect, 
and  only  put  on  paper  that  you  may  look  at  it,  when  you  have  leisure 
to  do  so.  The  writer  fears  you  have  not  time  to  look  into  what  we 
propose  to  give,  the  case  appears  to  him  to  be  a  very  plain  one. 

Very  respectfully, 
TIIURLOW,  HUGHES  &  CO., 

Philadelphia,  April  20,  1854.  per  J.  B.  Hughes. 

C.  S.  Boker,  Esq.” 

I  will  refer  to  this  letter  in  connection  with  the  19th 
claim,  to  show  that  Mr.  Boker  was  receiving  a  bonus  of 
§5,000  a  year,  from  that  firm. 
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At  page  278,  Mr.  Hughes  says: 

“  1  was  a  member  of  the  firm  of  Thurlow,  Hughes  &  Co  The  firm 
ceased  business  in  1857.  I  think  it  commenced  in  1850  or  1851.” 

Q.  "  Clease  state  whether  your,  firm  borrowed  money  from  Mr.  Ohas. 
*-'■  Boker,  and  it  so,  when,  and  the  amount,  the  time  of  payment,  and 
the  rate  of  compensation  agreed  upon  with  him?” 

A-  “  We  did  borrow  money  from  Mr.  Boker,  from  the  time  the  firm 
ot  Thurlow  <fc  Hughes  were  in  business  together  up  to  about  a  year  be¬ 
fore  the  dissolution  of  the  firm.  We  had  a  loan  of  $20,000  from  Mr. 
Boker.  That  loan  was  carried  along  for  several  years.  I  think  we  used 
to  settle  with  him  once  a  year,  by  a  note  at  six  or  twelve  months,  I  for¬ 
get  which.  We  paid  Mi.  Boker  $5,000  per  annum,  for  the  accommo¬ 
dation  of  the  money.” 

Q.  “  Did  you  give  him  notes  for  the  loan  ?” 

A.  “Yes,  sir.” 

“  About  what  time  of  the  year  did  they  fall  due  ?” 

A.  “I  think  the  $20,000  note  fell  due  the  latter  part  of  December, 
or  first  of  January.  The  notes  for  the  $5,000  were  usually  given  to  fall 
due  within  sixty  days  or  four  months  of  that  time.” 

Q.  “  Adding  interest  to  them  ?” 

A.  “  I  think  not.  I  do  not  remember.” 

Q.  “Did  your  firm  give  Mr.  Boker  notes  for  that  amount  of  $20,000, 
except  for  that  loan  ?” 

A.  ••  No,  sir.  'There  was  no  other  $20,000  transaction  between  us“.” 

At  page  279,  be  is  asked: 

Q.  “Did  your  firm  borrow  money  from  or  through  Mr.  Boker  on 
youixchecks  ?” 

A.  “  Yes,  sir.” 

Q.  “  To  what  amount  ?” 

A.  “  To  a  large  amount.” 

Q.  “  How  long  did  that  borrowing  on  your  checks  continue  ?” 

A.  “Two  or  three  years.” 

I  desire  here  to  call  your  attention  to  the  extent  of  those 
checks,  at  the  time  the  Crescentville  property  appears  in 
the  history  of  this  case.  Mr.  Burke,  at  page  198,  states, 
that,  at  the  time  of  the  conveyance  of  the  Crescentville 
property,  they  amounted,  in  the  drawer,  with  and  without 
collaterals,  to  $92,863.63,  and  at  page  178,  the  overdraft 
of  $12,356.20,  makes  $105,219.63.  This  is  corroborated 
by  the  entries  in  F.  S.  10.  Referring  to  that  book,  it  ap¬ 
pears  that  the  following  sums  were  taken  from  the  first 
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teller’s  drawer:  April  8,  1856,  $10,161.18  ;  April  10, 1856, 
$38,369.18;  same  day,  $6,333.27;  April  15,  $8,000.00, 
making  $92,863.69.  These  sums  paid  checks  in  the  cash 
drawer,  but  not  all;  on  tine  17th  April  a  further  sum  of 
$12,356.20  was  taken  from  the  drawer  to  pay  the  checks  in 
full ;  see  pages  179  and  180,  total  of  checks,  $105,219.89. 
Some  of  the  entries  made  by  Mr.  Boker,  when  he  charged 
the  cash  drawn  with  the  moneys  necessary  to  make  these 
checks  good,  are  deceptive  and  show  that  he  did  not  trust 
the  eye  of  Mr.  Lehman,  even  with  the  truth.  Let  me  quote 
them  : 

April  3.  “Reading  C.  H.  F . $40,161  18  ” 

“  10.  “  Reading  T.  II.  &  Co.,  ....  33,369  18  ” 

What  had  the  Beading  Bailroad  to  do  with  this  transac¬ 
tion  ? 

The  demand  loans  in  the  drawer  were  under  the  control  of 
Mr.  Boker,  but  his  authority- to  make  them  was  subject  to 
a  very  important  limitation.  At  page  5,  Yol.2,  Mr.  White 
states,  distinctly,  what  that  authority  was.  lie  savs  : 

“  It  was  also  known  at  the  board  that  the  President  made  short  or 
temporary  loans,  on  securities  with  a  margin,  he  being  supposed  to  be 
himself,  a  competent  and  disinterested  judge  of  collaterals  or 
securities.” 

I  contend  that  Mr.  Boker,  by  loaning  out  of  the  drawer 
to  Thurlow,  Hughes  k  Co.,  so  large  a  sum  as  $105,219.63, 
without  adequate  collaterals,  made  that  debt  his  own  ;  and 
I  will  now  show  that  Mr.  Boker  privately  discounted  notes 
far  that  firm,  to  pay  that  debt  and  charged  the  cash  drawer 
with  the  amounts,  and  purchased  Crescentville-by  handing 
back  $44,838.16  of  paper,  including  one  note  which  he 
had  previously  discounted. 

Mr.  Burke,  at  page  198,  describing  these  checks,  says: 

“  The  first  of  these  checks  is  represented  in  F.  S.  17  by  55  notes, 
amounting  to  $40  S98.28  ;  the  next  amount  deducting  the  discount 
beiDg  $40,161.18.  The  second  check  is  represented  by  30  notes  amount¬ 
ing  to  $39,053.27,  the  net  amount  being  $38,369  18.  The  third  check 
is  represented  by  six  notes  amounting  to  $6,442.65.  The  last  check  is 
represented  by  32  of  Thurlow,  Hughes  k  Co.’s  own  notes  of  $250  each, 
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payable  monthly,  and  with  a  certain  property  in  Hamilton  street  as 
collateral,  and  two  notes  of  $310.62  each  for  interest  on  the  others.” 

I  will  add  that  at  the  same  time  Mr.  Buker  settled  his 
private  transaction  with  that  firm,  to  wit :  the  loan  of 
$20,000,  by  notes. 

On  referring  to  the  ledger  account  of  the  firm,  it  will  be 
seen  that  up  to  the  7th  of  April  inclusive,  it  was  good; 
that  the  credits  exceeded  the  debits.  On  the  next  and  suc¬ 
ceeding  days,  the  checks  in  the  first  teller’s  drawer,  and 
the  charges  on  F.  S.  19,  appear. 

By  referring  to  F.  S.  10,  you  will  find  the  important  en¬ 
tries  referred  to.  On  the  8th  of  April,  1856,  the  cash 
drawer  was  charged  with  $40,161.18.  Mr.  Burke  states,  at 
page  198,  that  it  is  represented  by  fifty-five  notes,  amount¬ 
ing  net  to  this  sum.  In  the  ledger  account  of  Thurlow, 
Hughes  &  Co.,  there  is  a  deposit  on  that  day  of  $161.18,  a 
deficiency  of  $40,000.  The  next  charge  to  the  cash  drawer 
was  on  the  10th  of  April,  1856,  $38,369.18.  Mr.  Burke 
says  that  is  represented  by  thirty  notes  amounting  to  that 
sum  net.  On  looking  to  this  ledger  account  you  will  find 
that  entire  sum  is  deposited.  The  next  entry  on  the  same 
da}?,  is  $6,333.27,  which  Mr.  Burke  states,  is  a  check  repre¬ 
sented  by  six  notes  amounting  to  that  net  sum ;  that 
amount  was  deposited  entire  to  the  credit  of  that  account. 
Below,  and  of  course  after  the  15th  of  April,  but,  accord¬ 
ing  to  the  ledger  account  it  was  the  17th  a  further  sum  of 
$12,356.20,  appears  to  have  been  taken  from  the  drawer 
and  placed  to  the  credit  of  that  account  which  closed  it 
then  and  forever.  It  was  taken  from  the  drawer  by  Mr. 
Boker,  and  placed  to  the  credit  of  Thurlow,  Hughes  &  Co., 
to  pay  the  overdraft.  I  refer  to  Mr.  Boker’s  entries  in  F. 
S.  17,  and  to  page  178,  for  the  particulars  of  that  transac¬ 
tion.  It  was  a  private  discount  of  five  notes,  drawn  by 
Thurlow,  Hughes  &  Co.,  amounting  to  $9,020,  April  16th, 
and  four  notes  of  their  customers,  Hankin  and  Lenneff,  all 
amounting  to  $14,261.78  gross,  the  notes  payable  at  3,  5,  6, 
8,  10,  12,  20,  24,  and  36  months  after  date.  Under  date  of 
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April  17,  1856,  Mr.  Boker  enters  in  his  bank  deposit  book 
“overdraft  $12,356.20.  April  17,  1856  to  settle  balance  of 
overdraft  $1,272.16  interest,  balance  to  be  on  other  account.” 

The  sums  I  have  now  given  wh:ch  were  so  taken  from 
the  cash  drawer  for  the  benefit  of  Thurlow,  Hughes  &  Co., 
amount  to  $105,219.83  of  the  cash  assets  of  the  Girard 
Bank,  to  satisfy  the  debt  due  by  Thurlow,  Hughes  &  Co., 
to  the  drawer,  in  the  shape  of  call  loans. 

The  statement  of  Mr.  Hughes,  page  295,  Yol.  1,  and  the 
successive  discounts  of  paper  already  referred  to,  show  the 
transaction  to  be  thus:  Mr.  Boker  charged  up  those  checks 
which  “  overdrew  the  account  largely;”  that  the  checks  were 
supported  by  collaterals  ;  that  those  collaterals  which  I  have 
shown  Mr.  Boker  discounted  and  netted  only  $40,161.33, 
were  privately  discounted,  and  the  proceeds  placed  to  the 
credit  of  the  firm,  that  they  were  not  sufficient,  and  Mr. 
Boker  called  for  more,  and  more  were  presented,  that  those 
also  were  discounted  and  placed  to  the  credit  of  the  firm  ; 
that  they  were  insufficient  and  more  were  called  for.  Those 
cheeks  of  Thurlow,  Hughes  &  Co.,  were  not  supported  by 
adequate  collaterals,  they  were  not  supported  by  collaterals 
at  all  which  in  any  sense  can  be  called  “  demand  loan  col¬ 
laterals.” 

At  page  295,  Yol.  1,  Mr.  Hughes  says: 

A.  “We  had  from  the  Girard  Bank  a  large  amount  of  money,  of 
Lancaster  Bank  notes,  amounting  to  from  $40,000  to  $50,000  upon  our 
checks.  We  had  $10,000  or  $15,000  besides  that  upon  our  checks, 
which  were  not  Lancaster  Bank  notes.  The  checks  given  for  the  Lan¬ 
caster  Bank  notes  had  lodged  with  them  collaterals,  that  is  bills  re¬ 
ceivable.  On  one  occasion  all  the  checks  in  the  bank  were  charged  to 
our  account,  and  the  notes  or  collaterals,  which  were  behind  the  Lan¬ 
caster  checks,  were  all  discounted  at  the  same  time  and  put  to  our 
credit,  but  there  were  not  enough  to  cover  those  checks  for  which  no 
collaterals  were  given.  Mr.  Boker  said  we  must  give  him  paper  for 
those  checks  to  be  discounted,  to  make  them  up  on  the  books.  We 
gave  him  notes  to  make  them  up,  some  of  our  own  and  some  drawn  by 
other  parties.  He  said  he  did  not  know  how  many  of  these  notes  were 
good,  and  how  many  were  not ;  that  we  must  give  him  something  else. 
Then  we  gave  him  the  Crescentville  property  and  the  store  on  Fifth 
street.  I  can’t  tell  who  first  spoke  about  the  real  estate.” 
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He  adds : 

“We  offered  nothing  else.  I  dare  say  Mr.  Boker  had  heard  the 
fame  of  these  properties,  and  knew  that  we  had  them.” 

He  also  says,  page  13G,  Arol.  2 : 

“These  bills  were,  to  a  considerable  extent,  those  of  the  parties 
whose  names  I  have  given  above.  They  generally  turned  out  other¬ 
wise  than  good.  In  consequence  of  that  we  gave  the  bank  a  mortgage 
or  title  on  the  Fifth  street  store,  and  we  gave  the  Crescentville  pro¬ 
perty.  We  got  a  lot  of  paper  back,  but  I  cannot  recollect  whether  it 
was  at  that  time  or  not.  We  gave  them  this  property  because  some 
of  the  paper  was  bad,  and  we  got  the  paper  back.  I  do  not  remember 
whether  it  was  on  that  day,  but  we  did  get  it  back  ultimately.  We  did 
no  business  with  the  bank  after  that,  but  had  a  further  settlement  with 
the  bank  after  that.  In  May,  1857,  we  stopped  paying  altogether. 
After  May,  1857,  we  came  to  a  final  settlement  with  the  bank,  a  short 
time  before  Mr.  Boker’s  death.  We  got  at  that  time  from  the  bank, 
notes  amounting  to  $34,312,  and  gave  at  the  same  time  to  the  bank 
an  order  on  Thomas  &  Martin  for  some  dry  goods.  What  we  gave 
was  called  $10,000,  but  never  realized  that.” 

I  refer  also  to  the  ledger  account,  which  stops  in  April, 
1856,  and  to  the  following  additional  testimony  of  Mr. 
Hughes,  at  page  296,  Yol.  1 : 

Q.  “  Did  your  firm  get  any  money  from  Mr.  Boker  or  the  bank  after 
the  conveyance  of  the  Crescentville  property?”  •  j 

A.  “  We  did  not.” 

How,  sir,  looking  at  the  transaction,  what  do  we  find  ?  I 
We  observe  that  on  the  days  on  which  the  checks  are  charged, 
over  $105,000  had  to  he  provided  to  make  that  account  good, 
and  that  that  sum  w’as  furnished  by  cash  charges  to  the  first 
teller’s  drawer.  One  of  the  extraordinary  features  of  the 
transaction  to  be  noticed  is,  that  $40,000  of  the  first  discount 
does  not  appear  as  a  credit  on  the  account.  It  is  fair  to 
presume,  and  I  adopt  Mr.  Hughes’  statement,  adopted  also  by 
Air.  Burke,  at  page  198,  that  that  $40,161.18  represented  a 
check  in  the  drawer,  and  that  the  discount,  amounting  to  that 
sum,  paid  it ;  but  only  $161.18  of  that  $40,161.18  was  passed 
to  the  credit  of  the  account.  There  is  a  mystery  as  to  what 
became  of  that  $40,000.  It  could  not  have  been  carried  in 
that  drawer  as  a  cash  memorandum  after  it  had  been  paid.  I 
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pass  it  by  as  one  of  the  many  undeveloped  secrets  of  Mr.  Bo- 
ker’s  eventful  presidential  life,  desiring  you  most  emphatically 
to  remember,  that  all  these  large  discounts  of  paper,  made  by 
Mr.  Boker  in  April,  1856,  for  the  firm  of  Thurlow,  Hughes 
&  Co.,  were  made  by  him  unknown  to  the  Board,  and  charged 
to  the  cash  drawer. 

I  affirm  that  Mr.  Boker,  in  the  undue  exercise  of  his  dis¬ 
cretion,  and  outside  of  the  limits'  of  the  power  and  authority 
given  him  by  the  Board,  discounted  that  paper  for  that  house 
to  the  extent  of  over  $105,000,  as  appears  by  entries  in  F. 
S.  10,  and  the  undenied  testimony  before  you  ;  that  discounts 
were  privately  made  to  pay  the  checks  of  that  house,  to  that 
amount,  for  call  loans  made  by  Mr.  Boker  to  them,  for  which 
he  had  received  as  collateral  only  $10,000  of  current  paper, 
having  three  or  four  months  to  run,  and  therefore  is  in  no  sense 
fit  security  for  call  loans.  The  whole  of  these  notes,  which 
were  thus  privately  discounted,  were  deposited  for  collection 
in  Mr.  Boker’s  account  B.  R.  2.  Not  one  of  them  was  laid 
before  the  board  of  directors,  and  their  existence  was  never 
known  to  them.  The  general  banking-law  of  1850  was  then 
in  full  operation,  and  Mr.  Boker  was  under  an  oath  to  the 
Commonwealth,  and  his  duty  to  the  bank,  to  conceal  no  dis¬ 
counts.  He  concealed  these;  and  these  concealed  loans,  viz. : 
a  portion  of  those  notes  of  the  first  discount  which  had  been 
collatei’als  in  the  drawer,  and  some  of  the  second  discount, 
which  had  not  been  in  the  drawer,  some  of  each  of  these 
batches  formed  the  consideration  of  the  Crescentville  pro¬ 
perty.  To  prove  this,  I  refer  to  Mr.  Burke.  At  page  198 
he  says  : 

“  Five  of  the  first  series  of  fifty-five  notes  just  mentioned,  four  of  the 
series  of  thirty  notes,  and  one  of  the  series  of  six  notes,  are  marked  in 
F.  S.  No.  17,  Returned  April  15,  and  constitute  the  first  list  of  ten 
notes  referred  to  by  Mr.  Hughes  on  accountant’s  testimony,  page  137, 
amounting  to  $19,450.38,  as  received  by  his  firm  for  Crescentville,  &c. 
Three  of  the  series  of  fifty-five  notes,  and  sSven  of  the  series  of  thirty 
notes,  are  marked  on  F.  S.  No.  17,  as  ‘  Returned  April  18,’  and  constitute 
the  second  list  referred  to  by  Mr.  Hughes  on  same  page  as  above,  and 
amounting  to  $14,873.63.  Six  of  the  fifty-five  series,  and  two  of  the 
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series  of  thirty,  are  marked  in  F.  S.  No.  17,  ‘Returned  April  19,’  and, 
together  with  one  other  note,  entered  in  F.  S.  No.  17  as  received  from 
Thurlow,  Hughes  &  Co.,  January  3,  1856,  and  also  marked,  ‘  Returned 
April  19,’  constitute  the  nine  notes  in  the  third  list  referred  to  by  Mr 
Hughes,  on  page  138,  amounting  to  $10,514.15,  which  three  lists  re¬ 
ferred  to,  amounting  to  $44,838.16,  were  the  consideration  for  Crescent- 
ville  and  other  real  estate.” 

It  appears  by  this  staterne.nt,  that  of  these  batches  of  ille- 
discounted  paper,  it  took  some  of  each  to  make  up 
the  consideration,  and  they  were  handed  over  by  Mr.  Bolcer 
to  Mr.  Thurlow,  in  payment  of  Crescentville  and  other  real 
estate. 

This  large  loss,  as  it  turned  out  to  be,  was  not  communi¬ 
cated  to  the  directors.  They  were  not  consulted  on  the 
settlement  of  the  debt,  and  were  not  allowed  the  liberty  of 
inquiring  as  to  the  value  of  that  real  estate,  or  deciding 
upon  the  acceptance  of  it,  although  it  must  be  admitted 
that  they  had  a  deep  interest  in  the  matter.  They  were  not 
allowed  to  pass  their  judgment  on  the  bills  receivable 
which  Mr.  II  ughes  brought  from  time  to  time  to  Mr.  Boker, 
and  which  Mr.  Boker  immediately  discounted.  If  there  is 
a  clear  law  in  the  commercial  world,  it  is  that  a  confiden¬ 
tial  agent  is  bound  to  report  to  his  principal,  information 
material  to  be  known.  Here  Mr.  Boker  reported  none  of 
these  transactions  to  the  board  :  he  did  not  let  fall  in  the  pre¬ 
sence  of  the  board,  or  of  any  member  of  it,  one  word  which 
intimated  that  the  Crescentville  property  was  not  all  his 
own,  until  he  exhibited  the  deed  to  the  committee  in  1857. 

When  did  he  first  indicate  an  intention  to  piss  off  that 
property  on  the  bank  ?  Beminding  you  that  all  the  entries 
on  the  bond  and  loan  account  were  his  own,  and  of  no  legal 
effect,  unless,  and  until,  brought  home  to  the  knowledge  of 
the  board,  and  then,  of  no  legal  effect,  unless  accompanied 
with  a  truthful  explanation,  I  refer  to  the  first  entry  indi¬ 
cating  an  intention  on  the  part  of  Mr.  Boker  to  make  the 
bank  father  this  adopted  child  of  his.  It  is  an  entry  on 
bond  account,  Jauuary  10,  1857,  nine  months  after  he  pur- 
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chased  it.  Daring  all  the  intervening  time,  his  own  books, 
his  declarations,  and  his  acts  evidenced  that  the  property 
was  his.  Referring  to  the  bond  account,  and  referring  to 
the  private  receipt  book  of  Mr.  Boker,  you  find  that  $500 
was  paid  on  the  9th  of  July,  1856,  to  Mr.  Parker,  for 
ground  rent  on  the  Fifth  street  property.  You  do  not  find 
that  charge  on  bond  account;  that  account  was  not  then  in 
existence,  nor  was  it  until  five,  months  afterwards.  The 
same  remark  applies  to  the  other  receipts  in  1856,  in  Mr. 
Boker’s  private  receipt  for  incumbrances.  The  pretension 
set  up  by  the  defence  here,  is,  that  at  the  time  Mr.  Boker 
took  the  deed  of  Orescentville  property,  it  was  the  property 
of  the  bank:  These  facts  are  inconsistent  with  that  preten¬ 
sion. 

On  the  22nd  of  January,  1857,  there  was  paid,  as  per  Mr. 
Boker’s  receipt  book,  $555  ;  that  is  not  in  bond  account. 
On  the  24th  there  was  charged  to  bond  account  $900;  a 
sum  which  bears  no  analogy  to  any  payment  on  the  pro¬ 
perty.  On  the  6th  of  August,  there  is  another  debit  to  bond 
account  of  $900.  But  there  are  curious  facts  to  be  adverted 
to  in  relation  to  those  entries  :  first,  the  entry  under  date  of 
January  24,  1857,  u  interest,  Orescentville  property  mort¬ 
gage,  $900.”  By  reference  to  Mr.  Boker’s  private  receipt 
book,  you  will  see  that  that  sum  includes  a  payment  of  inte¬ 
rest  on  his  own  property,  on  the  22nd,  viz. :  $345  for  interest 
due  on  Mr.  Boker’s  own  mortgage,  and  $555  interest  due 
on  Mr.  Callmont’s  mortgage  ;  second,  the  same  thing  occurs 
on  the  6th  of  August,  in  the  entry  in  the  same  account — 
“interest  mortgage  $900.”  By  reference  to  Mr.  Boker’s 
private  receipt  book,  you  will  see  that  that  also  includes 
interest  duq  his  private  property,  being  composed  of  two 
sums,  $345  interest  on  Mr.  Boker’s  own  mortgage,  and  $555 
on  McCallmont’s,  paid  August  3rd. 

It  is  proper  here,  to  separate  from  the  Orescentville  trans¬ 
action,  a  subsequent  one  altogether,  having  no  connection 
with  it  or  reference  to  it/ 
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The  batch  of  notes  of  Thurlow,  Hughes  &  Co.  referred 
to  by  Mr.  Hughes,  amounting  to  $34,312.70,  were  handed 
over  to  Thurlow,  Hughes  &  Co.  more  than  eighteen  months 
afterwards,  to  wit,  in  November,  1857. 

Mr.  Hughes  refers  to  this  transaction  as  being  what  he 
called  “the  grand  finish.”  He  was  mistaken,  however,  for 
after  Mr.  Boker’s  death,  there  were  in  the  first  teller’s 
drawer,  many  thousand  dollars  left. 

Mr.  Hugh  es,  at  page  294,  Vol.  1,  is  asked: 

Q.  “  What  agency  or  connection  with  the  settlement  had  Mr.  Fos¬ 
ter,  and  in  what  capacity  did  he  act?” 

A.  “  That  I  cannot  tell.  I  do  not  know." 

Q.  “Was  he  connected  with  the  direction  of  the  Girand  hank?” 

A.  “I  think  he  was  a  director  at  that  time.” 

Q.  “  How  did  you  happen  to  get  a  letter  from  Mr.  Foster,  and  what 
put  you  in  communication  with  him  touching  the  settlement?” 

A.  “  Through  Mr.  Boker  entirely  ;  he  sent  me  to  him.” 

Q  “What  in  substance  did  Mr.  Boker  say  to  you,  when  he  sent  or 
referred  you  to  Mr.  Foster?” 

A.  “  He  said  it  would  not  do  for  him  to  take  the  responsibility  upon 
himself  without  conferring  with  the  directors,  or  a  committee  of  the 
directors,  or  something  like  that.” 

Q.  “  State  as  precisely  as  you  can  what  the  settlement  was  ;  I  mean 
what  was  given  or  done  by  each  party  to  the  settlement  in  order  to 
close  the  transaction  ?  ” 

A.  ‘ '  We  gave  an  invoice  of  dry  goods  which  were  in  the  hands  of 
Thomas  &  Martin  ;  an  invoice  of  machinery  which  was  in  the  hands  of 
William  Steel  and  others,  the  two  invoices  together  were  ,  valued  at 
,$10,000.  That  is  all  we  gave  on  that  occasion  that  I  remember  of. 
We  received  a  lot  of  paper  from  Mr.  Boker  at  that  time.  That  is  all 
that  happened  at  that  time.” 

It  is  significant  that  Mr.  Foster  tvas  not  called  by  the  de¬ 
fence,  (we  could  not,)  to  show  what  Mr.  Boker  said  to  him  ; 
how  much,  if  any,  of  his  private  transactions  he  revealed 
to  him  ;  what  representations,  true  or  untrue,  he  made  to 
him.  If  Mr.  Foster’s  testimony  could  have  aided  the  de¬ 
fence  in  their  extremity,  he  would  have  been  produced. 

It  appears  by  an  entry  in  suspended  note  account,  that 
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the  goods  in  the  hands  of  Thomas  &  Martin,  produced 
“  $2,300.45,”  being  all  that  was  realized  from  those  notes, 
surrendered  up  to  the  firm,  amounting  to  $34,312.70,  which 
are  entered  on  bond  account,  November  23,  1857,  appendix 
page  65.  Mr.  Hoffman,  the  discount  clerk,  at  pages  389 
and  390,  gives  a  schedule  of  those  notes,  as  follows  : 


November  23rrf,  1857. 


Thurlow,  Hughes  &  Co.,  due  December 

8—1  l 

$250  00 

14—17 

250.00 

January 

8—11 

250.00 

February 

8—11 

250.00 

March 

8 — 1 L 

250:00 

April 

8—11 

250.00 

May 

8—11 

250.00 

J  nue 

8—11 

230.00- 

July 

8—11 

250  00 

August 

8—11 

250.00 

September  8 — 11 

250.00 

October 

8—11 

250.00 

Thurlow,  Hughes  &  Co.,  due  November  8 — 11 

250.00 

December 

8—11 

250.00 

14—17  ’57, 

8,200.00 

January 

10—13 

1,000.00 

10—13  ’58, 

3,366.00 

April 

10—13 

1,000.00 

January 

10—13  ’5'.), 

3,366.00 

Jacob  Senneff, 

April 

16—19 

1.256.51 

U 

16—19  ’58, 

1,256.51 

Thurlow,  Hughes  &  Co., 

January 

10—13  ’60, 

3,366.00 

Jno.  Faran, 

December  20 — 23  ’57, 

1,029.60 

U 

U 

U  li  u 

1,481.40 

<< 

J  an nary 

11—14  ’58, 

2,294.73 

L.  Sacriste  and  Son, 

U 

U  ll  U 

2,240,95 

W.  W.  Hankins, 

M  arch 

12—15  “ 

1,000.00 

$34,312.70 

This  is  a  pretty  exhibition  of  permanent  assets  of  a  bank; 
permanent  investments  they  were  indeed,  in  one  sense. 

At  page  296,  Mr.  Hughes  is  asked : 

Q.  “What  amount  of  debt  was  then  settled?” 
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A.  “  I  think  there  were  some  $30,000  of  our  own  paper  was  given  up 
at  that  time.  It  was  the  grand  finish  of  every  thing  at  the  last  blow.” 

Q.  “  Had  that  settlement  anything  to  do  with  the  settlement  made 
when  the  Crescentville  and  the  Fifth  street  properties  were  conveyed, 
eighteen  months  before  ?” 

A.  “  It  was  a  different  settlement ;  a  later  one.  It  was  made  about 
Nov.  21st,  1857.  I  fix  the  date  by  this  paper,  No.  44,  which  is  as 
follows : 

“'Philadelphia,  November  ‘list  1857. 

0.  S.  Boker,  Esq,  President  of  Girard  Bank : 

We  hereby  guarantee  that  the  invoice  of  machinery  which  Joseph 
B.  Hughes  has  consigned  to  Wm.  Steele,  24  North  Front  street  to  be 
sold  for  your  account,  shall  net.  clear  of  commission  and  charges,  five 
thousand  and  five  hundred  dollars,  and  when  the  same  shall  be  closed, 
will  immediately  make  good  to  you  any  deficiency  between  the  pro¬ 
ceeds  of  sales  and  the  amount  above  stated,  and  that  this  shall  be 
closed  within  eighteen  months  from  this  date. 

JOS.  B.  HUGHES, 

P.  THURLOW.” 

The  date  of  that  settlement,  November  21st,  1857,  con¬ 
clusively  shows  that  when  those  notes  of  Thurlow,  Hughes 
&  Co.  were  entered  as  assets  on  bond  account,  on  the  23d  of 
November,  1857,  they  had  been  delivered  up  to  Thurlow, 
Hughes  &  Co.,  they  were  not  in  existence.  The  notes 
representing  that  item  of  $34,312.70,  therefore  having  been 
cancelled  that  sum  had  to  be  made  up  by  some  corresponding 
payment  or  credit ;  and  as  the  previous  entry  of  those  notes 
upon  the  discount  book  of  the  bank  was  of  such  a  character 
as  I  have  shown  made  Mr.  Boker  liable  for  them,  he  was 
under  an  obligation  to'make  the  amount  good. 

I  beg  your  attention  to  the  facts  relating  to  one  of  the 
sums  taken  from  the  cash  drawer  in  April,  1856,  by  Mr. 
Boker,  viz. :  the  sum  of  $8,000.  That  sum  was  not  de¬ 
posited  to  the  credit  of  the  firm.  It  was  represented  by  32 
notes  of  $250,  drawn  by  Thurlow,  Hughes  &  Co.,  payable 
monthly,  from  one  to  thirty-two  months  after  that  date  ;  the 
face  of  the  notes  being  received  by  Mr.  Boker  from  the 
first  teller’s  drawer  on  the  15th  of  April.  To  show  that 
the  firm  received  no  paper,  or  money  for  those  notes  I  refer 
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to  Mr.  Hughes’  testimony  at  page  139,  Yol.  2  ;  being  asked 
to  state 

“  The  occasion,  or  the  circumstances  attendant  upon  the  giving  of 
the  thirty-two  notes  of  $250  each.” 

He  answers, 

“All  I  can  recollect  is  that  we,  before  giving  these  notes,  were  owing 
the  bank  various  debts,  and  these  notes  were  given  at  Mr.  Boker’s 
request,  in  small  amounts.  I  think  one  fell  due  every  month.  The 
money  when  it  was  paid  was  to  be  applied  to  some  indebtedness  of  ours, 
]  do  not  know  what.  I  do  not  remember  that  they  replaced  a  check, 
or  any  thing  of  that  soft.  1  do  not  recollect  any  thing  else  about  it.” 

Q.  “How  did  you  come  to  give  the  number  of  notes  for  this 
amount  ?” 

A.  “It  must  have  been  for  some  particular  purpose,  but  I  can’t  tell. 
We  owed  more  than  these  notes,  but  I  can’t  tell  whether  they  were 
given  for  any  precise  debt,  or  part  of  a  debt.” 

Twelve  of  those  notes  were  paid  as  they  matured  to  the 
account  of  B.  R.  No.  2  and  B.  R.  57,  the  last  payment  being 
April  1L,  1857,  after  which  date  Thurlow,  Hughes  &  Co. 
were  entirely  bankrupt.  The  other  twenty  notes  were 
placed  in  the  discount  book  of  the  bank  marked  “  interest 
paid"  after  that  time.  These  were  all  dated  April  8,  1856, 
and  the  12  notes  fell  due  and  was  paid  to  B.  R.  2,  as  follows : 
May  10,  $250;  June  11,  $250;  July  11.  $250;  August  11, 
$250  ;  September  11,  $250;  October  11,  $250;  November 
11,  $250  ;  December  11,  $250  ;  January  10,  $250  ;  February 
11  $250  ;  March  11,  $250  ;  April  11,  $250;  April  11  being 
the  last  day  of  which  there  is  any  trace  in  these  accounts 
of  any  payment  by  that  firm  ;  that  day  being  one  year  after 
the  settlement  of  the  transaction  with  reference  to  the 
Crescentville  property;  and  it  was  after  that  date,  as  I  have 
shown  you,  that  the  remainder  of  those  worthless  notes, 
twenty-two  in  number,  payable  in  1  to  22  months,  were 
placed  in  the  discount  book  marked  “  interest  paid,”  form¬ 
ing  part  of  the  notes  surrendered  to  Thurlow,  Hughes  & 
Co.  in  the  succeeding  November.  It  was  after  that  date  of 
April  11,  1857,  that  Mr.  Boker  placed  on  the  books  of  the 
bank  the  notes  discounted  in  the  thirteenth  claim,  amount- 
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ing  to  $25,879.60  and  placed  that  sum  to  his  credit  in  his 
13.  B.  account  for  1857. 

I  will  read  to  you  iu  this  connection  the  remarks  of  the 
Vice  Chancellor  of  England,  Sir  Win.  P.  Wood  in  the  case 
of  Watkin  v.  Campbell  reported  in  the  first  volume  of  the 
English  Jurist,  new  series,  page  131.  The  syllabus  of  the 
case  is  : 

“A  manager  of  a  bank  is  not  entitled  to  grant  himself  the  same 
accommodations  in  respect  of  his  private  trade,  which  he  might  obtain 
from  an  independent  banker;  and,  it  would  bev  necessary  for  him  in 
order  to  sustain  any  such  transaction,  to  show  that  he  had  brought  the 
whole  circumstances  most  fully  and  fairly  before  the  directors.  It  is 
not  enough  to  show  merely  that  he  had  not  concealed  anything.  If  he 
could  show  that  he  had  brought  the  circumstances  to  their  knowledge, 
or  that  the  directors  had  sanctioned  the  proceedings  subsequently, 
such  a  proceeding  might,  however,  be  permitted  to  stand.” 

Sir  W.  T.  Wood,  V*  C.  “Any  person  in  the  position  of  an  agent 
or  trustee  must  so  regulate  his  actions  and  conduct  as  that  his  private 
interest  as  an  individual  and  his  duty  as  a  trustee  shall  never  be  in  con¬ 
flict.  However  high  or  honorable  his  character  may  be,  he  shall  not 
be  allowed  to  be  put,  or  to  put  himself  in  such  a  position.  There  can 
not  be  any  dealings  between  a  man  and  himself,  having  to  deal  with 
himself  in  reference  to  the  interest  of  others.  These  bills  the  de¬ 
fendant  might  have  taken  to  any  other  banker,  but  it  so  happened  that 
he  banked  with  his  own  bank,  of  which  he  was  the  manager.  Then 
Mr.  Cairns  (attorney  for  defendant)  asked  if  it  was  to  be  considered 
that  he  was  not  to  have  the  same  accommodation  at  his  own  bank, 
which  he  might  have  got  from  any  other  bank,  of  which  he  was  the 
usual  customer.  I  think  that  is,  in  fact,  the  ivhole  question,  and  that 
it  must  he  distinctly  answered  in  the  negative.  As  far  as  ordinary 
busiuess  goes  he  might,  but  as  soon  as  there  was  any  dealings  with  the 
banker  which  required  any  consideration,  he  as  the  manager,  was  inca¬ 
pable  of  giving  the  question  the  consideration  which  he  ought ;  and  it 
was  impossible  for  him  to  have  any  accommodation  at  call,  ivitliout  at 
any  rate  laying  it  most  fully  and  fairly  before  the  local  committee.  I 
do  not  say  that  he  could  not  have  had  accommodation,  or  that  the 
local  committee  could  not  have  sanctioned  it  by  their  subsequent 
action  ;  but  I  have  not  been  able  to  observe  anything  to  show  that  the 
whole  transaction,  in  all  its  attendant  circumstances,  was  placed  before 
them  at  all.  I  must  at  the  same  time  say  that  there  has  been  no 
concealment  on  the  defendant’s  part —he  has  entered  all  the  items  in 
the  books ;  but  I  think  it  would  be  too  much  to  say  that  because  the 
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books  contain  entries  which,  if  narrowly  inspected,  and  all  documents 
connected  with  them  called  for  and  inspected  too,  might  have  enabled 
them  to  discover  all  the  surrounding  circumstances,  therefore  the  local 
committee  are  bound.” 

It  is  one  of  the  remarkable  features  of  these  transactions, 
that  Mr.  Boker  retained  or  withheld  Fifth  street  store,  and 
other  real  estate  acquired  at  the  same  time,  by  the  same 
arrangement,  and  that  he  only  passed  the  Crescentville  pro¬ 
perty  to  loan  account.  The  purchase  of  them  was  an  unit, 
See  pages  280,  294,  198. 

At  page  138,  Arol.  2,  Mr.  Hughes,  says : 

“After  the  transfer  of  the  Fifth  street  property  to  the  bank,  we  paid 
rent  for  it  to  the  bank.  The  rent  w'as  paid  in  notes  of  $1,000  each, 
every  three  months  :  the  rent  was  $4,000  a  year.  The  notes  matured 
three  months  apart.  We  gave  but  one-set  of  notes  for  these  amounts 
and  times.  The  notes  immediately  succeeded  the  year  1856.” 

If  any  thing  can  add  to  this  feature  of  the  transaction  it  is, 
that  bond  and  loan  accounts  were  charged  by  Mr.  Boker,  with 
several  sums  of  money  paid  for  incumbrances  and  taxes  on 
the  Fifth  street  store.  In  bond  account,  January  6,  1857, 
there  appears  a  charge  “Parker,  int.  $500.”  There  is  also 
an  entry,  under  the  date  of  January  10th,  “  taxes  Thurlow’s 
property,  $754  22.”  That  sum  must  have  been  the  taxes  on  both 
estates ;  it  could  not  have  been  the  taxes  on  Crescentville 
only.  Next  there  is  an  entry,  “April  8,  Parker  $500;” 
next,  “July  14,  ground  rent,  Parker,  $500;”  next,  “Nov. 
23,  taxes  Fifth  street  property,  $120.''  In  loan  account 
there  is  an  entry,  “  December  5,  int.  mortgage,  Mills  P. 
$502.90.”  That  sum  was  not  paid  for  interest  on  any  mort¬ 
gage  on  the  mill  property.  You  have  seen  Mr.  Parker’s  re¬ 
ceipt  for  that  exact  sum,  for  ground  rent  on  the  Fifth  street 
property,  with  $2.92  added  for  interest. 

It  was  one  single  transaction — the  purchase  of  all  the  real 
estate  in  Fifth  street,  and  at  Crescentville.  Mr.  Boker  paid 
for  them  bv  the  notes  he  had  discounted,  amounting  to 
$44,838.16,  the  other  notes  di  scounted  being  secured  by  the 
Hamilton  street  property,  and  the  Sixth  and  Jefferson  streets 
property. 
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In  reference  to  the  Sixth  and  Jefferson  streets  property, 
Mr.  Hughes  says,  he  thinks : 

“  There  was  a  conveyance  of  it  to  Mr.  Boker,  but  it  was  returned  to 
them  afterwards,  and  that  it  amounted  to  nothing,  the  Factory  having 
burned  down  and  the  Insurance  Company  bursted.” 

If  Mr.  Boker  had  acquired  that  property  as  president  of 
the  bank,  it  was  his  duty  to  report  the  fact,  as  well  as  the  in¬ 
surance,  to  the  company,  and,  if  that  insurance  company 
had  been  of  doubtful  reputation,  a  desire  for  security  from  a 
better  source  might  have  been  intimated  by  the  board. 

For  the  purpose  of  showing  the  limited  amount  of  discounts 
which  the  board  believed  were  being  granted  to  Thurlow, 
Hughes  &  Co.,  I  refer  in  this  connection,  to  the  testimony  of 
Mr.  Ford,  at  page  65,  Vol.  1;  and  of  Mr.  White,  at  page 
76,  Vol.  2. 

At  page  65,  Vol.  1,  Mr.  Ford  says: 

“  I  was  a  director  of  the  bank  at  the  time  of  the  conversation  I  am 
now  relating,  about  locating  the  site  of  a  country  house.  I  had  no 
knowledge  of  the  business  dealing  of  the  bank  with  Thurlow,  Hughes 
&  Co.,  except  discounts  at  the  board,  and  they  were  very  limited  ;  I 
mean  limited  in  the  extent  of  the  discounts  ;  they  were  frequent, 
although  small  in  amount.” 

Mr.  White,  is  asked  at  page  76,  Vol.  2  : 

Q.  “Did  the  firm  of  Thurlow,  Hughes  &  Co.  obtain  discounts  from 
the  board,  if  so  to  what  amount,  and  what  was  the  extent  of  their  line 
of  credit  ?” 

A.  “They  had  considerable  discounts  on  their  business  paper,  be¬ 
fore  the  board.  I  cannot  say  for  what  amount,  but  from  recollection 
might  say  they  had  from  $30,000  to  $40,000  generally  running.  I  refer 
to  discounts  on  the  regular  book.” 

In  this  connection,  I  will  show  by  a  letter  produced  by  the 
defence,  addressed  to  Mr.  Boker  by  Thurlow,  Hughes  k  Co., 
in  the  fall  of  1855,  that  the  amount  owing  by  them  to  the 
bank  at  that  time  was  $182,860.00. 

Mr.  Hughes,  at  page  284,  is  asked : 

Q.  “  Witness  being  handed  Exhibit  marked  F.  S.,  No.  41,  is  asked 
in  whose  handwriting  the  paper  is  ?” 

A.  “It  is  in  my  handwriting.  It  is  as  follows  : 

Whole  debt,  $132,360  00 

Paper  that  will  be  paid,  40,750  00 

Leaving, 


$91,610  00 
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You  have  seen  proofs  of  the  extent  of  these  transactions 
of  Thurlow,  Hughes  &  Co.,  with  the  casli  drawer,  and  you 
know  also  what  they  were  on  the  discount  book  of  the  bank 
prior  to  1856.  But  these  large  amounts  are  not  all  the  loans 
they  secured  through  Mr.  Boker. 

On  F.  S.  9  and  1U,  it  appears,  that  Mr.  Boker  discounted 
their  paper  with  the  money  of  the  cash  drawer,  from  Novem¬ 
ber,  1851,  to  December  31,  1855,  to  the  additional  amount 
of  $334,263.93.  Only  two  discounts,  however,  appear  in 
1855,  viz.:  one  on  the  9th  of  January;  another  on  the  31st 
of  December.  The  coming  event  of  placing  the  risk  on  the 
bank,  begins  to  cast  its  shadow  before  it.  The  discount  of 
the  31st  of  December,  1855,  connects  itself  with  the  Crescent- 
ville  property.  That  was  a  discount  of  notes,  one  of  which 
entered  into  the  consideration  of  the  Crescentville  property, 
in  April,  1856,  three  months  and  more,  afterwards.  By 
reference  to  F.  S  10,  you  find  an  entry  on  the  31st  of  De¬ 
cember,  1855,  “Thurlow,  $4,654.05.”  The  notes  then  dis¬ 
counted  were  deposited  for  collection  in  F.  S.,  17,  on  the  3d 
of  January  1856,  and  marked  on  the  margin,  in  Mr.  Boker’s 
handwriting,  “  Thurlow,”  one  of  these  notes  was  Reed  & 
Bro’s,  for  $1,428.56,  marked  “returned,”  April  19.  That 
note  was  one  of  the  notes  which  purchased  Crescentville ; 
this  fact  assists  to  put  an  end  to  doubt  as  to  the  ownership  of 
the  property.  The  list  of  notes  given  for  Crescentville, 
appears  at  pages  137  and  138,  Yol.  2.  At  page  138, 
marked  “  returned,”  this  note  of  Reed  &  Bros.,  for  $1,428.56, 
appears  in  the  list. 

We  reject  this  Crescentville  estate  altogether.  We  reject 
it,  even  if  you  are  satisfied  that  Mr.  Boker  intended  to  pur¬ 
chase  it  for  the  bank.  The  Girard  Bank  never  bought  it 
from  Thurlow,  Hughes  &  Co.,  and  never  agreed  to  buy  it. 
The  board  never  heard  of  the  negotiation,  and  if  they  had, 
they  would  have  passed  the  same  condemnation  on  it,  as  I 
have  just  shown  they  did  in  December,  1857.  They  never 
ratified  the  act  of  Mr.  Boker.  They  were  never  asked  to 
do  so.  There  never  was  any  communication  by  Mr.  Boker 
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to  the  board  of  the  facts  or  circumstances  relating;  to  the 
transaction.  There  could  not,  therefore,  have  been  a  valid 
ratification.  Had  Mr.  Boker  stated  to  the  board  that  he 
had  loaned  the  firm  of  Thurlow,  Hughes  &  Co.,  over 
$105,000  on  demand  loans,  without  authority  of  the  board, 
and  without  adequate  security,  and  that  he  was  receiving 
from  that  firm  an  annual  compensation  of  $5000,  we  may 
imagine  the  result  of  such  a  communication.  Mr.  White 
has  informed  us  what  that  result  would  have  been. 

At  page  78,  Yol.  2,  Mr.  White  is  asked: 

Q.  “  Were  you,  or  to  your  knowledge,  was  the  board  aware,  that 
Mr.  Boker  was  receiving  $5,000  a  year  from  that  firm  for  his  accommo¬ 
dations  to  them  ?” 

A.  “  We  certainly  were  not  aware  of  it,  either  I  or  any  one  else,  or 
we  certainly  should  have  turned  him  out.” 

I  will  refer  to  five  entries  made  by  Mr.  Boker  himself, 
relating  to  this  Crescentville  estate  in  order  of  date  ;  they 
will  each  and  all  confirm  the  positions  1  have  assumed. 
Iu  point  cf  date,  they  were  written  at  the  time  of  the  ac¬ 
quisition  of  the  property;  the  opening  of  bond  account;  the 
time  at  which  Mr.  Boker  first  intimated  an  intention  to 
enter  the  property  on  the  books  of  the  bank,  and  the  open¬ 
ing  of  loan  account. 

First.  At  the  time  Mr.  Boker,  acquired  the  real  estate 
from  Mr.  Thurlow,  he  made  this  entry,  under  date  of  April 
15,  1856,  in  B.  II.  deposit  book,  F.  S.  17: 

“  Due  bills  receivable,  real  estate  as  collateral  taken  for  overdrafts 
and  other  indebtedness,  $45,000.” 

This  entry  explicitly  states  that  the  real  estate  was  due 
io  that  account.  It  cannot  be  successfully  contended  that 
the  notes,  or  stocks,  or  property,  purchased  by  that  account 
by  Mr.  Boker,  without  the  knowledge  of  the  board,  were  at 
the  risk  of  the  bank. 

The  second  record  made  by  Mr.  Boker  bearing  upon  this 
transaction,  though  not  mentioning  it,  was  an  entry  made 
at  the  time  bond  account  was  opened — between  December 
2lth  and  27th,  1856 — the  last  being  the  day  on  which  he 
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directed  Mr.  Lane  to  open  that  account;  his  B.  R.  deposit 
book,  F.  S.  17,  contains  a  record,  written  by  himself,  under 
date  December  26th,  as  follows,  viz. : 

“  Bond  Account. 


City  sixes . . $94,750. 

Edwards’  mortgage, .  27,160. 

Cumberland  bonds, .  7,460. 

City  sixes .  1,500. 

Susquehanna  bonds, .  10,1)61. 

Montour  bonds, . 4,000. 

N.  P.  Railroad, .  7,500. 


$153,331.00 

23,025.36 


$  1 76.356.36 

Columbus,  Pequa,  and  Indiana, .  3,512.00 

$17  9,868.36” 

We  have  here,  in  Mr.  Boker’s  handwriting,  a  statement 
of  the  entries  composing  bond  account  on  the  day  he  directed 
it  to  be  opened.  This  deposit  book,  being  private  to  him¬ 
self,  does  not  bind  or  affect  the  bank,  but  it  does  bind  and 
affect  Mr.  Boker  conclusively  as  to  the  important  fact,  that 
the  Crescentville  property  was  not,  at  that  time,  included 
by  him  in  bond  account. 

The  third  piece  of  written  evidence,  in  the  handwriting 
of  Mr.  Boker,  is  in  a  little  book  produced  by  the  defence 
for  the  first  time,  on  the  day  it  was  marked  “  F.  S.  Jan’y 
13th,  1863.”  This  appears  to  be  another  private  book ;  on 
the  first  page  it  is  headed,  “Bond  and  Stock  Account.” 
The  date  is  December  26,  1856,  then  follows: 


>“  City  sixes, . $94,750. 

Edwards’  mortgage, .  27,160. 

Cumberland  bonds, . 7,460. 

City  sixes, .  1,500. 

Susquehanna  bonds, .  10.961. 

Montour  bonds, .  4,000. 

N.  P.  Railroad, . 7,500. 

Godfrey,  reduced  April  6,  1857, .  23,025. 

Columbus  and  Pequa, . 3,572. 


On  opposite  page  : 
“  April  6,  Godfrey, _ 


$179,868.00” 

.$16,556.58” 


14 
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The  fourth  piece  of  written  evidence  on  the  subject,  is 
in  the  same  book;  after  datehlan’y  2,  1857,  is  the  entry — 
“  Property  from  Thurlow,  Hughes  &  Co.,”  no  amount  stated; 
and  on  a  succeeding  page,  ‘“Bills  receivable  to  balance  pro¬ 
perty  from  T.,  II.  &  Co.,  $202,538.97.”  These  two  last  entries 
coincide  in  date  with  the  first  entry  on  bond  account,  all 
combining  to  show  that  the  first  thought  of  Mr.  Boker  to 
impose  Crescentville  on  the  bank  was  after  Jan’y  1,  1857. 

The  fifth  piece  of  written  evidence,  in  the  hand  writing  of 
Mr.  Boker,  is  the  book  already  referred  to,  F.  S.  3,  which 
was  commenced  immediately  prior  to  the  opening  of  loan 
account,  viz.:  October  28th,  1857,  containing  the  items  of 
property  which  he  intended  to  enter  on  loan  account.  The 
Crescentville  is  not  mentioned  at  that  date.  In  the  next  state¬ 
ment  in  the  same  book,  he  finally,  to  wit :  on  the  8th  of 
November,  1857,  dares  to  venture,  and  he  writes  down,  in 
this  little  book  of  his,  “real  estate,  etc.,  $35,000.’’  Even 
then,  his  selling  price  is  not  irrevocable,  for  on  the  27th  be 
fixes  it  at  $12,000  on  the  final  entry  on  loan  account. 
These  are  the  important  dates  connected  with  this  transac¬ 
tion — first,  the  time  when  the  real  estate  was  acquired  ; 
next,  the  time  of  entry  in  his  private  items  of  bond  account, 
omitting  this  property,  and  showing  that  he  did  not  then 
mean  to  put  it  on  the  bank  ;  next,  the  time  when  he  made 
entries  on  bond  account  of  interest  paid  on  Crescentville 
and  Fifth  street  properties,  which  indicated  an  intent  to  put 
both  estates  on  the  bank  ;  next,  the  time,  nine  months  after 
wards,  when  he  makes  up  his  mind  to  omit  Crescentville 
altogether;  next,  the  time  when  he  makes  up  his  mind  to  pass 
it  to  the  bank  at  $35,000;  and  last,  when  he  increases  the 
price  $7,000,  and  finally  places  it  on  the  books  of  the  bank. 

If  ever  there  was  a  significant  commentary  on  the  rule  of 
law  which  forbids  an  agent  to  be  both  buyer  and  seller,  it 
is  here  manifested  in  the  most  striking  manner. 

The  defence  has  attempted  to  show  that  the  bank  adopted 
the  ownership  of  the  property,  by  including  it,  as  an  asset,  in 
their  annual  report  to  the  Auditor  General,  as  required  by 
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law;  but  the  attempt  has  resulted  in  a  total  failure,  as  ap 
pears  by  the  following  evidence.  At  page  075,  Yol.  2,  the 
defence  produced  the  Auditor  General’s  Report,  containing 
the  return  of  the  Girard  Bank  for  1858,  to  show  that  it 
included,  under  the  head  of  assets,  the  Crescentville  pro¬ 
perty,  and  Mr.  Schaffer,  at  page  675,  is  asked,  and  he  testi¬ 
fied  as  follows : 

Q.  “  Look  at  page  230  of  the  Auditor  General’s  Report,  made  Jan¬ 
uary  4.  1859,  under  head  ot  ‘assets  and  at  the  item  of  mortgages  under 
date  November  1.  1858,  $40,700.  and  also  at  item  -  real  estate’  held 
and  owned  by  the  bank  as  per  schedule  A,’  and  state,  if  you  can,  the 
component  parts  of  said  item  of  mortgages,  and  whether  the  item  of 
$43,350.  (7  in  said  schedule  is,  or  is  not,  the  so-called  Crescentville 
property.” 

A.  “  The  item  of  $40,700  is  composed  of  the  Edwards’ and  Voor- 
hees’  mortgages  above  mentioned,  and  also  of  a  mortgage  in  Schuylkill 
County  for  $9,000  given  by  another  party.  The  item  of  $43,350.77 
relates  to  the  Crescentville  property.  The  whole  of  the  item  is  as  fol¬ 
lows:  •$43,350.77  being  real  estate  held  by  the  bank,  consisting  of  40 
acres,  with  factory,  outbuildings  and  dwellings,  Twenty-second  and 
Twenty-third  Wards,  Philadelphia.  In  controversy.’” 

On  page  676  he  is  asked  by  Mr.  Biddle: 

“  State  why,  subsequently  to  the  return  made  for  the  year  1858,  of 
the  real  estate  mentioned  in  schedule  A.  the  words  ‘in  controversy 
were  dropped  in  the  latter  returns  ?” 

Mr.  TV  hartou  objects  to  this  question  wdticb  is  modified 
and  renewed  as  follows  : 

Did  not  the  bank  acquire  title  by  purchase  under  proceedings  upon 
a  mortgage  after  the  return  made  in  1S58,  to  the  property  therein  de¬ 
scribed,  situate  in  the  Twenty-second  and  Twenty-third  Wards,  which 
you  have  spoken  of  as  the  Crescentville  property?” 

He  answers : 

“  Yes  sir,  they  did.” 

At  page  704,  Yol.  2,  Mr.  Schaffer  is  asked,  and  he  testifies, 
as  follows : 

Q.  In  your  examination  ot  July  3,  1863,  on  the  part  of  the  account¬ 
ants,  you  said,  in  answer  to  a  question  put  by  Mr.  Wharton,  that  the 
item  •  first  mortgages,  $73,700,’  consisted,  amongst  other  items,  of  the 
item  Crescentville  property,  $42,000;  who,  if  any  one,  directed  you  to 
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include  that  item  of  $42,000  in  the  item  ‘first  mortgages,  $73,7000, 
reported  by  the  Girard  Bank  to  the  Auditor  General  of  the  State?” 

A.  “  It  came  to  me  from  Mr.  Lane,  the  general  bookkeeper,  in  that 
shape;  and  upon  inquiry,  he  informed  me  that  Mr.  Boker  wished  it  so 
done,  and  upon  my  asking  Mr.  Boker  he  said  he  desired  it  to  remaiu  in 
that  form.” 

At  page  705  he  is  re  examined  by  Mr.  Wharton: 

Q.  “Was  it  not  your  official  duty  as  cashier  to  make  the  return  in 
question,  and  were  you  not  satisfied  of  the  truth  of  the  return  when  you 
subscribed  and  affirmed  to  it?” 

A.  “  I  thought  the  property  belonged  to  Mr.  Boker  at  the  time,  and 
allowed  him  to  have  his  own  way,  believing  that  he  would  make  it  right 
with  the  bank.  I  do  not  know  whether  it  was  my  official  duty  to  make 
the  return.  I  did  not  know  at  the  time  how  the  property  stood,  except 
that  it  was  on  the  books  of  the  bank  for  a  certain  amount  of  money  as 
Crescentville  property ;  and  I  took  the  President’s  directions  in  the 
matter,  as  to  the  return  to  be  made  to  the  Auditor  General.” 

Mr.  Lane  also  testifies  on  the  subject  at  the  same  page, 
lie  says : 

“  I  was  instructed  by  Mr.  Boker  to  designate  the  items  composing 
that  amount,  one  of  which  was  the  Crescentville  property,  as  first 
mortgages.  It  was  used  for  Mr.  Boker  to  superintend  the  statements 
furnished  the  Auditor  General;  and  the  phraseology  of  those  state¬ 
ments,  wherever  they  differed  from  the  captions  of  the  accounts  in  the 
ledger,  was  his  own.” 

Auditor. — Mr.  Hirst,  have  you  a  copy  of  the  return  of 
the  bank  to  the  Auditor  General  for  the  year  1856? 

I  have  not,  but  will  procure  it.  I  see  the  importance  of 
the  suggestion. 

I  have  thus  shown  you  that  the.  attempt  made  on  the 
part  of  the  defence  to  derive  some  assistance  from  this  re¬ 
port  of  the  Auditor  General  fails  ;  because  these  statements 
were  made  by  Mr.  Boker  himself,  and  I  think  they  were 
made  correctly,  the  property  being  represented  as  in  con¬ 
troversy.  If  my  friends  on  the  other  side  will  persist  in 
saying  that  that  representation  of  the  property  to  the  com¬ 
monwealth  was  wrong,  I  reply  that  it  was  Mr.  Boker’s  act, 
not  ours. 

I  have  endeavored  to  prove  to  you  that  the  first  indica- 
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tion  of  an  intention  on  the  part  of  Mr.  Boker  to  place  this 
property  on  the  books  of  the  bank  was  about  the  com¬ 
mencement  of  1857.  I  am  now  able  to  refer  to  the  Annual 
Report  of  the  Girard  Bank  to  the  Auditor  General  for  the 
year  1856,  dated  and  sworn  to,  December  6,  1856.  The 
Crescentville  properly  is  not  included  among  the  assets  of  the 
bank.  I  need  not  comment  on  this  fact;  it  shows  that  the 
Girard  Bank  did  not  own  that  property,  on  the  6th  Decem¬ 
ber,  1856.  If  this  was  the  property  of  the  bank  in  1856, 
it  was  the  duty  of  Mr.  Boker  to  have  reported  it  to  the 
Commonwealth  in  the  report  to  the  Auditor-General  for 
that  year.  The  item  did  not  appear  then.  The  general 
banking  law  in  force  about  that  time  was  very  stringent  on 
that  subject,  requiring  of  banks  full  information  as  to  the 
amount  of  their  property,  to  be  exhibited  in  their  annual 
returns  to  the  Auditor  General.  Iu  the  return  for  1856, 
that  property  did  not  appear,  and  therefore  we  have  the 
evidence  from  Mr.  Boker  himself,  that  during  the  whole  of' 
1856  that  property  was  not  the  property  of  the  bank. 

I  will  conclude  this  minute  but  necessary  examination  of 
the  evidence  in  relation  to  the  Crescentville  property,  bv 
reading  the  by-law  of  the  bank  relating  to  overdrafts.  I 
take  the  position  that  it  was  the  duty  of  Mr.  Boker  to  re¬ 
ceive  the  debt  of  Thurlow,  Hughes  &  Co.,  in  cash,  not  trash, 
and  that,  unless  he  did  receive  it  in  cash,  it  was  his  duty  to 
report  the  overdraft  to  the  board  of  directors  for  their 
action. 

Article  sixth  of  the  by-laws  provides,  that: 

“  On  every  discount  day  the  name  of  every  person  who  shall  have 
overdrawn,  or  attempted  to  overdraw,  on  the  bank,  since  the  last  dis¬ 
count  day,  shall  be  reported  to  the  board.” 

The  general  result  of  all  this  testimony,  viewing  the 
facts  in  two  different  aspects,  is,  that  the  Crescentville  pro¬ 
perty  belonged  to  Mr.  Boker;  first,  the  facts  of  the  case 
without  reference  to  his  acts  and  declarations  admitting  his 
ownership,  and,  second,  his  acts  and  declarations  making 
such  admission.  In  reference  to  the  first,  we  contend  that 
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tlie  bank  never  agreed  to  purchase  this  property;  that  the 
matter  never  was  proposed  to  them  to  be  deliberated  upon  ; 
that  the  first  assertion  in  the  presence  of  the  committee 
that  the  property  was  that  of  the  bank,  was  a  surprise  to 
them;  that  they  then  valued  it  at  nought ;  that  Mr.  Boker 
violated  the  well-known  law  regulating  the  duty  of  an 
agent  to  his  principal,— by  not  informing  the  board  of  the 
lobs,  or  ot  the  transaction  which  produced  it;  by  contract¬ 
ing  a  doubtful  debt;  by  not  reporting  the  purchase  to  the 
board,  which  placed  him  in  the  petition  of  making  a  profit, 
or  avoiding  a  loss,  at  his  pleasure;  by  using  the  funds  of 
the  bank  to  pay  off  a  mortgage  of  the  property;  by  disre¬ 
garding  tire  i  ules  of  the  bank  with  reference  to  overdrafts; 
by  violating  the  provisions  of  the  general  banking  law  in 
privately  discounting  §105,000  of  commercial  paper  with¬ 
out  the  knowledge  of  the  board,  and  by  the  manner  in 
which  he  exercised  the  discretion  vested  in  him  in  reference 
to  call  loans,  in  loaning  so  great  an  amount,  without  ade¬ 
quate  seem  ity.  An  agent  is  liable  for  a  mistaken  exercise 
of  discretion*  also  for  an  excessive  exercise  of  discretion, 
and  for  a  fraudulent  exercise  of  discretion.  In  this  case 
the  <1  iscietiou  vested  in  him  was  limited  to  making  call 
loans  on  proper  securities,  with  a  margin,  and  making  such 
loans  to  a  reasonable  amount,  and  to  responsible  parties. 

b  l.  a  disregarded  all  this  in  these  transactions  with 
f hurlow,  Hughes  &  Co.;  and  it  is  a  fraudulent  exercise  of 
discretion  lor  an  officer  of  a  bank  to  lend  its  money  to  a 
borrower  from  whom  lie  receives  an  annual  stipend. 

In  the  second  place  we  contend,  that,  by  Mr.  Boker’s  own 
acts  and  declarations,  this  property  was  his  own.  He  took 
the  title  in  his  own  name,  paid  oft  a  mortgage  on  it,  paid 
interest  on  the  incumbrances  upon  it,  and  took  the  evi¬ 
dences  of  the  receipt  of  these  payments  in  his  own  private 
receipt  book.  He  stated  over  and  over  again  that  the  pro¬ 
pel  ty  was  his;  he  negotiated  with  the  lessee  to  release  part 
of  the  land  ;  he  intended  to  build  on  the  portion  released 
a  country  lyjuse  for  one  ol  his  family;  he  took  his  friends 
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to  see  it  that  they  might  assist  him  in  determining  on  the 
location  of  that  country  house;'  he  stated  what  it  had  cost 
him  ;  he  stated  what  the  lease  here  proves,  that  the  lessee 
was  entitled  to  purchase  a  part  of  it  at  a  stipulated  sum,  and 
that  the  price  fixed  would  pay  him  more  than  the  property 
had  cost  him;  he  made  a  lease  fixing  his  own  terms  and 
conditions  and  the  rent,  and  reciting  that  the  machinery  in 
that  property  was  his,  and  containing  personal  covenants  to 
repair  and  rebuild  the  factory  in  case  of  fire;  he  purchased 
improvements  from  the  tenant  without  asking  the  hoard  or 
intimating  to  them  that  he  was  about  to  do  so,  for  $10,000, 
and  for  that  purchase  he  gave  his  individual  notes. 

I  do  not  believe  that  it  is  possible  to  produce  on  any 
point  evidence  more  clear  than  this,  all  of  it  concurring, 
and  leading  to  the  same  result — that  this  Crescentville  pro¬ 
perty  belonged  to  Mr.  Boker,  in  his  own  right.  And,  if 
so,  the  sale  of  it  by  Mr.  Boker,  acting  for  himself,  to  him¬ 
self,  acting  as  President  of  the  bank,  at  a  price  fixed  by 
himself,  was  a  fraudulent  and  void  act,  and  is  not  binding 
on  the  bank.  The  Board  of  Directors  treated  it  as  worth¬ 
less  when  they  first  heard  of  it  as  a  pretended  asset  of  the 
bank,  and  I  ask  you  to  place  the  same  value  upon  it. 

The  next  branch  of  the  15th  claim  relates  to  the  Beaver 
Meadow  Stock.  It  appears  in  evidence  that  Mr.  Boker,  by 
his  own  act,  passed  to  the  bauk,  without  the  knowledge  of 
the  directors,  410  shares  of  preferred  stock  of  the  Beaver 
Meadow  Company,  at  $60  per  share,  and  204  shares  of  the 
common  stock  of  that  company  at  $55  per  share.  I  ask 
you  to  recollect  two  important  facts:  first,  that  Mr.  Boker, 
according  to  the  testimony  of  Mr.  White,  stated  to  the  com¬ 
mittee  that  these  stocks  were  priced  at  what  they  cost  the 
institution,  and  were  taken  as  a  matter  of  necessity,  to  save 
bad  debts.  jjefc  me  quote  his  words  exactly,  lor  ins 
testimony,  on  this  point,  fixes  a  fraud  ou  Mr.  Boker;  the 
whole  of  this  440  shares  of  preferred  stock  and  61  shares  of 
common  stock,  being  the  private  property  of  Mr.  Boker. 
Mr.  White  says,  at  page  103  :  , 
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“I  always  understood  the  acquisition  of  these  stocks  to  have  been 
by  Mr.  Boker,  in  his  official  capacity,  and  as  a  matter  of  necessity 
and  not  of  choice,  the  necessity  being  dictated  by  loans  which  could 
not  otherwise  be  paid.” 

Second,  that  in  the  first,  as  well  as  the  final  step 
which  Mr.  Boker  took  towards  the  act  of  placing  this 
stock  on  the  books  of  the  bank,  he  made  two  different  esti¬ 
mates  of  its  value.  On  the  28th  of  October,  in  his  little 
book  “F.  S.  3,”  he  placed  the  common  stock  at  $50  per 
share,  and  the  preferred  at  the  same  amount — and  wrote 
143  shares  common  stock  and  660  preferred;  both  at  that 
price.  I  call  jour  attention  particularly  to  the  fact  as 
showing  that  until  these  stocks  were  placed  on  the  books 
of  the  bank  by  particular  description,  it  was  within  the  power  . 
of  Mr. Boker  to  change  quantities  as  well  as  prices;  to  re¬ 
tain  the  property  himself,  or  to  pass  it  to  the  bank;  to  give 
this  property  to  the  bank  or  substitute  other  property  ;  so 
that  until  the  time  when  it  became,  by  a  bank  record,  a 
matter  of  evidence  that  the  asset  was  transferred  by  him, 
it  was  within  his  own  control.  This  remark  is  exemplified 
and  enforced  on  referring  to  the  entry  which  he  finally 
made  on  loan  account,  changing,  not  only  the  number  of 
shares,  but  the  prices  also.  On  the  8th  of  November,  eleven 
days  after  his  first  entry  in  <lF.  S.  3,”  he  substitutes  other 
property,  and  changes  the  price  of  these,  as  well  as  the 
quantities.  And  when  he  finally  enters  the  stock,  placing 
it  on  loan  account,  he  selects  the  highest  prices,  and  the 
440  shares  of  preferred  stock  which,  on  the  28th  of  October 
he  fixed  at  $50  per  share,  he  now  charges  at  $60;  and  the 
common  stock,  which  he  had  fixed  at  $50,  he  charges  $55 
per  share. 

Mr.  Boker  here  exhibits  himself,  under  these  circumstan¬ 
ces,  as  both  seller  and  buyer,  an  attitude  condemned  by  the 
law.  The  case  of  East  India  Co.,  vs.  Henchman,  1  Yes.  jr. 
289,  rules  that  a  transaction  in  which  a  party  is  buyer  and 
seller,  is  a  fraud. 
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In  the  case  of  Bartholomew  vs.  Leech,  7  W.  478,  the 
Court  says : 

“  To  capacitate  him  as  a-  purchaser  on  his  own  account,  he  must  have 
explicitly  resigned  his  trust.  The  most  open,  ingenious,  und  disinterested 
dealing  is  required  of  a  confidential  agent,  while  he  consents  to  act  as 
such  ;  and  there  must  be  an  unambiguous  relinquishment  of  his  agency 
before  he  can  acquire  a  personal  interest  in  the  subject  of  it.  To  leave 
a  doubt  of  his  position  in  this  respect  is  to  turn  himself  into  a  trustee. 
It  is  unnecessary  to  recur  to  authority  for  a  principal  so  familiar  or  so 
accordant  with  common  honesty.” 

It  is  in  evidence,  tliat  of  these  stocks,  61  shares  of  the 
common,  and  the  entire  440  shares  of  preferred  stock, 
belonged  to  Mr.  Boker.  Thus,  we  see,  in  round  numbers, 
$29,755  of  the  private  property  of  Mr.  Boker,  passed  by 
himself  to  the  bank,  at  his  own  prices,  and  at  his  own  time, 
nearly  one  year  after  the  amount  of  his  debt  to  the  first 
teller’s  drawer  for  cash  and  call  loans  had -been  fixed  by  him¬ 
self,  by  his  checks  on  bond  account,  and  he  takes  credit  for 
the  stocks  at  those  prices,  and  informs  the  committee  that 
they  were  taken,  at  those  prices,  to  pay  loans,  as  a  necessity, 
which  could  not  otherwise  be  paid. 

We  propose  to  allow  Mr.  Boker  what  those  stocks  were 
worth,  at  the  time  he  placed  them  on  the  books  of  the  bank, 
and  not  at  his  own  estimate  of  their  value.  Now,  what  were 
they  worth  at  that  time  ? 

At  page  53,  Vol.  1,  Mr.  Whelan  states  that  on  the  28th 
of  October,  1857,  Beaver  Meadow  common  stock  was  sold  at 
the  board  of  brokers  at  $45  per  share.  At  page  54,  he  says, 
that  on  the  9th  of  November,  1857,  $474-  was  bid  for  the 
common.  On  the  28th  of  October,  $48  was  bid  for  the  pre¬ 
ferred  stock  and  $55  asked,  but  no  sales  were  effected.  On 
the  9th  of  November,  $50  was  bid  for  the  preferred.  It 
appears  on  loan  account,  that  on  November  30th,  sales  of 
this  common  stock  were  made  by  the  bank  at  $52|-,  and  all 
of  it  was  sold,  except  61  shares,  on  that  day  and  the  4th  of 
December,  at  the  same  rate.  These  sales  were  made  at 
above  market  price,  and  of  course  could  not  have  been  made 
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at  tlie  board  of  brokers.  We  submit  that  the  prices  to  be 
allowed  Mr.  Boker,  are  the  market  rates  at  the  time  he 
passed  the  stock  to  the  bank. 

Mr.  White,  at  page  75,  Yol.  2,  states  that  he  thought  the 
Beaver  Meadow  stock  was  part  of  the  old  assets  of  the  bank, 
the  Girard  Bank  having  owned  over  two  thousand  shares  of 

o 

it  at  the  time  of  the  assignment.  He  says : 

“At  tlie  time  of  the  examination,  in  November,  1857,  I  supposed 
that  the  Beaver  Meadow  then  produced  was  the  remnant  of  that 
interest.  I  learned,  after  Mr.  Boker’s  death,  from  Mr.  Schaffer,  that 
that  was  not  so ;  that  part  of  the  stock  came  from  himself,  and,  at 
least,  a  portion  of  the  residue  from  Mr.  Boker.” 

At  page  88,  Mr.  White  says  : 

“I  recollect  that  immediately  after  the  failure  of  the  Lancaster 
Bank,  Mr.  Schaffer  showed  me  a  broker's  bill  for  the  sale  of  the  Girard 
Bank’s  interest  in  the  Beaver  Meadow  stock,  which  sale  he  told  me  he 
had  had  made  because  the  bank  was  pressed  for  money,  by  reason  of 
the  discredit  growing  out  of  the  failure  of  the  Lancaster  Bank,  tie 
did  not  say  whether  he  sold  the  whole.  There  was  no  direction  of  the 
board  as  to  the  sale,  and  no  report  of  it.  I  saw  it  by  charvee,  having 
occasion  to  go  to  tlie  bank  just  as  Mr.  Schaffer  received  the  certificate 
from  the  broker.” 

That  tlie  440  shares  of  preferred,  and  G1  shares  of  the  com¬ 
mon  stock,  was  Mr.  Boker’s  stock,  there  is  no  doubt ;  it  is  not 
disputed.  Mr.  Longstretk,  at  page  887,  Yol.  1,  testifies : 

“  I  am  President  of  the  Beaver  Meadow  Railroad  and  Coal  Com¬ 
pany,  and  have  been  so  since  1849,  I  think. 

Q.  “  Please  state  what  number  of  shares  of  the  preferred  and  of  the 
common  stock  of  the  company,  stood  in  the  name  of  Charles  S.  Boker, 
in  and  since  1857  ?” 

A.  “  There  was  four  hundred  and  forty  shares  of  preferred  stock 
which  then  stood  and  now  stand  in  his  name,  and  there  were  sixty-one 
shares  of  common  stock  standing  in  his  name  in  1857.  There  was  a 
stock  dividend  declared  iu  January,  1860,  of  ten  per  cent,  on  both  pre¬ 
ferred  and  common  stock,  which  was  passed  to  credit  of  Charles  S. 
Boker,  precisely  as  the  original  stock  stood.  We  had  no  notice  from 
the  administrators  of  Mr.  Boker.  The  certificate  for  the  stock  divi¬ 
dend  is  still  in  the  Beaver  Meadow  office.  The  following  is  a  trans¬ 
script  from  the  books  : 
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Beaver  Meadow  Preferred  Stock. 

Dr.  Charles  S.  Boker.  Cr. 

1850,  May,  100 

“  “  90 

1852,  May,  250 

\  - 

Shares,  440 

Beaver  Meadow  Common  Stock. 


Dr. 

Charles  S. 

Boker. 

Or. 

1847,  October, 

20 

1847,  October, 

300 

November, 

130 

• 

1848,  February, 

50 

1851,  May, 

19 

March, 

14 

1849,  March, 

11 

1860,  January  dividend, 

50 

April, 

10 

October, 

5 

U 

18 

258 

369 

Balance,  111  shares.” 

You  observe  that  Mr.  Boker  acquired  the  440  shares  of 
preferred  stock  in  1850  and  1852,  in  May  of  both  years.  Of 
the  common  stock,  he  acquired  300  shares  in  1847,  nearly 
all  of  which  he  sold  in  that  year  and  the  next.  He  has  a 
credit,  in  May,  1851,  of  19  shares,  and  the  balance  is  111 
shares;  these  111  share  srepresenting  the  61  shares  which 
passed  to  the  bank  and  the  January  dividend  upon  them. 

There  is  another  very  important  matter  connected  with 
this  sale  of  the  Beaver  Meadow  stock  to  the-  bank.  Mr. 
Boker  retained  the  certificates  of  common  stock  ;  these  are 
yet  in  the  possession  of  the  defence.  The  certificates  of  the 
preferred  stock  were  left  in  the  bank,  with  a  power  of 
attorney  to  transfer  ;  but  that  company  has  not  consented  to 
issue  a  certificate  to  the  bank,  so  that  from  1857  to  the  pre- 
sent  time,  the  bank  has  been  disabled  from  using  this  pro¬ 
perty  so  placed  on  its  books. 

At  page  385,  Yol.  1,  the  administrators  were  called  upon 
to  produce  the  certificate  for  sixty-one  shares  of  the  common 
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stock  of  the  Beaver  Meadow  Railroad  Company,  standing  in 
the  name  of  C.  S.  Boker. 


“In  answer  thereto,  Mr.  Boker  produces  two  certificates  of  said 
company,  one  dated  May  28th,  1851,  for  nineteen  shares,  and  one 
dated  December  5th,  1851,  for  forty-two  shares ;  total,  sixty  one  ;  each 
certificate  in  the  name  of  0.  S.  Boker.” 


>hli.  Longstreth  states  that  the  certificate  for  the  stock 
dividend  is  still  in  the  Beaver  Meadow  office,  and  that  the 
preferred  and  common  stock  still  stand  in  Mr.  Boker’s  name; 
so  that,  while  Mr.  Boker  did  the  bank  the  wrong  of  charging 
the  stock  at  excessive  prices — his  own  prices — he  inflicted 
upon  the  bank  the  additional  wrong  of  retaining  the  apparent 
ownership  of  the  property,  so  that,  from  that  hour  to  this, 
the  b^nk  has  been  disabled  from  using  it. 

In  inference  to  that  item,  the  bank  ask  you  to  report  that 
Mr.  Boker  is  liable  for  the  difference  between  the  market 
value  of  that  stock  at  the  time  it  was  placed  on  the  loan 
account,  and  the  price  at  which  he  rated  it. 


Mr.  Schaffer,  at  page  29,  Vol.  1,  testifies  as  to  his  personal 
knowledge  of  the  transaction.  He  says : 


“  1  know  of  440  skares  of  preferred  slock  of  Beaver  Meadow  Rail¬ 
road  and  Coal  Company,  which  belonged  to  the  late  president.  Mr. 
Boker.  It  was  transferred  to  the  Girard  Bank  by  Clias.  S.  Boker,  in 
1857,  in  the  autumn,  I  think;  it  was  transferred  at  SCO  a  share.  I 
know  of  Cl  shares  of  common  stock  of  the  same  company,  which  also 
belonged  to  Mr.  Boker  in  his  lifetime.  This  was  also  transferred  to 
the  Girard  Bank,  at  the  same  time  the  other  was,  at  $55  a  share.  The 
certificates  of  the  440  shares  are  in  the  possession  of  the  bank,  but  we 
have  no  certificates  of  the  61  shares.  I  do  not  know  where  the  certifi¬ 
cates  of  the  61  shares  are.” 


At  page  80,  be  says  : 

the  bank  applied  for  the  dividends  on  the  common  stock  of  the 
Beaver  Meadow,  in  the  same  manner  as  it  did  for  the  preferred,  ver¬ 
bally,  aDd  probably  in  writing.  The  application  for  the  dividends  on 
these  stocks  has  been  made  more  than  once.  $59  for  $50  is  the  pre¬ 
sent  market  value  of  the  Beaver  Meadow  common  stock.” 

He  states,  at  page  31,  that  the  evidence  of  ownership 
given  by  Mi.  Boker  to  the  bank  was  a  power  of  attorney 
merely.  He  is  then  asked :  ' 
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Q.  “  Who  fixed  the  price  ?” 

A.  “  Mr.  Boker.” 

Q.  “  Was  that  the  market  price  of  the  day?” 

A.  “No,  sir.” 

Q.  “  With  whom  was  it  fixed  ?” 

A.  “  It  was  fixed  by  Mr.  Boker  putting  it  in  a  book  as  part  of  the 
assets  of  the  bank,  which  he  kept  as  president.  I  did  not  see  him  do 
it.  I  saw  his  writing  in  the  book,  and  know  his  writing.” 

Q.  “  Was  it  taken  by  the  bank  at  a  certain  rate,  or  at  any  rate,  at 
the  time  it  was  transferred  ?" 

A.  “  It  was  fixed  by  the  president  of  the  bank  taking  it  from  Mr. 
Boker  at  that  rate  fixed  in  the  book.  I  was  not  present  -when  that  was 
done.  I  believe  it  was  not  placed  on  the  ledger  of  the  bank  at  that 
time,  but  was  subsequently  placed  there  at  the  same  rate.  The  same 
course  was  pursued  with  the  other  items  as  with  the  preferred  stock.” 

Mr.  Schaffer  then  goes  on  to  say,  that  he  himself  placed 
some  of  these  securities  to  the  bank,  at  about  the  same  time 
and  at  the  same  rates.  It  is  immaterial,  in  this  case,  whether 
he  did  so  or  not.  But  it  is  due  to  Mr.  Schaffer  to  say,  as  I 
do,  at  his  request,  that  he  has  fully  satisfied  the  bank  to  the 
whole  extent  of  its  demand  on  him  in  reference  to  that  trans¬ 
action.  He  should  not,  I  think,  have  been  asked  about  it : 
it  was  his  own  affair,  not  ours  ;  it  was  irrelevant ;  and  it  is 
fair  to  him  to  say  that,  although  it  appears  that  he  trans¬ 
ferred  his  stock  at  the  same  time  and  at  the  same  prices,  yet 
he  did  it  with  the  approbation  of  Mr.  Boker,  .who  fixed  the 
prices,  and  he  never  considered  it  other  than  as  a  loan. 

Mr.  Schaffer,  at  page  31,  frankly  states,  as  to  his  own 
stock,  that  it  was  overrated  at  the  time,  but  that  Mr.  Boker 
fixed  the  rates,  they  being  the  same  as  his  own. 

At  page  49,  the  following  question  is  put  to  Mr.  Schaffer 

by  my  learned  colleague,  Mr.  Brewster  : 

» 

Q.  “In  your  cross-examination  by  Mr.  'Wharton,  on  the  14th  of 
February,  the  following  question  was  put  to  you  :  ‘  Was  it  taken  by 
the  bank  at  a  certain  rate,  or  at  any  rate  at  the  time  it  was  trans¬ 
ferred?’  This  question,  Mr.  Schaffer,  relates  to  the  Philadelphia  & 
Sunbury  bonds,  and  the  Beaver  Meadow  stock,  which  has  been  the 
subject  of  examination  here  ;  and  you  answered  to  that  question  as  fol¬ 
lows  :  ‘It  was  fixed  by  the  President  of  the  bank  taking  it  from  Mr. 
Boker  at  that  rate  fixed  in  the  book.’  Now  please  state,  in  the  first 


206 


place,  what  you  mean  by  its  being ‘taken’  by  the  bank,  and,  in  the 
second  place,  please  explain  what  you  mean  when  you  say,  ‘  it  was  fixed 
by  the  President  of  the  bank  taking  it  from  Mr.  Boker.’  ” 

A.  “  I  can’t  explain  any  more  than  I  have,  that  it  was  taken  by  the 
President  acting  in  his  official  capacity,  taking  it  from  Mr.  Boker  as  an 
individual.  The  President  of  whom  I  speak  is  Charles  8.  Boker,  and 
the  Mr.  Boker,  as  an  individual  to  whom  I  refer,  is  Charles  S.  Boker, 
the  same  person.” 


At  page  51  he  fixes  the  date,  October  28,  1857,  when  the 
liiile  hook  “I.  S.  -3  first  existed,  containing  the. entry  in¬ 
dicating  Mr.  Boker’s  intention  to  pass  that  stock  to  the  bank, 
hut  at  lower  prices. 


At  page  52  he  is  asked  : 

Q.  “  What  was  the  consideration  for  the  transfers  by  Mr.  Boker  of 
the  stock  and  bonds,  so  noted  as  transferred  by  him  in  Book  F.  8.  No. 

•  I  mean  the  Philadelphia  and  Sunbury  bonds,  and  the  Beaver 
Meadow  stock.” 


A.  “The 
late  Mr.  Ch 


consideration  was  an  equal  amount  of  indebtedness  of  the 
ailos  fe.  Boker  to  the  bank  at  the  time  of  the  transfer.” 


It  was  the  duty  of  Mr.  Boker  to  pay  the  debt  in  cash,  or 
its  available  equivalent ;  and  I  submit  that  the  substitution  of 
piopcrty  overpriced,  discharged  the  indebtedness  only  to  the 
extent  of  the  market  value  of  the  property. 

I  now  pass  to  the  third  item  under  this  fifteenth  claim,  to 
wit.  Philadelpnia  &  Sunbury  bonds.  It  appears,  by  refer¬ 
ence  to  loan  account,  that  on  the  same  day  on  which  Beaver 
Meadow  stock  was  entered  upon  it,  and  apparently  part  of 
the  same  act  (for  all  these  entries  were  one ;  they  were  an 
unit),  Philadelphia  &  Sunbury  bonds  were  entered,  as  follows  : 
‘■  Philadelphia  &  Sunbury  bonds,  $63,500,  at  80,  $54,800. 
Ibis  was  another  part  of  the  same  general  attempt  to  pay  a 
debt  otherwise  than  in  cash.  Now,  what  was  the  value  of 
those  bonds  at  that  time  ?  Mr.  Whelan,  at  page  54,  Yol.  1, 
informs  us  that  they  were  worth  fifty  cents  on  the  dollar  at 
the. date  of  the  first  sale,  after  October  28,  1857. 

I  scaicely  find  fitting  words  to  express  the  recklessness 
of  Mr.  Boker’s  act  in  attempting  to  pass  to  the  bank  such 
assets  m  payment  for  specie  funds,  taken  by  him  from  the 
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drawer.  These  bonds  were  then  worth  only  fifty  cents  on 
the  dollar.  The  August  interest  had  not  been  paid.  The 
property  of  the  company  was  then  in  danger  of  foreclosure 
under  the  second  mortgage,  and  there  could  have  been  no 
prospect  of  relief,  for  the  February,  1858,  interest  was  also 
defaulted. 

Mr.  Whelan  says,  at  page  54,  Yol.  1  :  “The  only  sale  that 
I  can  find  on  the  books  of  the  Board  is  on  the  14th  of  De¬ 
cember,  1857,  which  was  of  $2,000  at  50  per  cent,.,  the  par 
being  100.  They  were  seven  per  cent,  bonds. 

When  these  bonds  began  to  appreciate,  there  was,  on  the 
10th  of  March,  1858,  55§  bid  at  the  board,  and  on  the  day 
Mr.  Whelan  was  examined,  April  24,  18G0,  they  were  worth 
but  75  cents  on  the  dollar.  On  the  day  they  were  passed  to 
the  bank  the  price  fixed  by  Mr.  Boker,  as  buyer  and  seller, 
was  80.  A  more  enormous  overcharge,  perhaps,  never  was 
attempted  in  the  account  of  an  agent ;  it  amounts  to  actual 
fraud.  The  Beaver  Meadow  stock  transaction  was  of  a  kin¬ 
dred,  but  less  outrageous  character.  It  was  inexcusable 
enough  in  that  instance  to  put  on  the  bank,  stock  at  60,  when 
it  was  worth  only  50  ;  but  the  attempt  to  pass  off  loans  as 
worth  $80,  which  were  worth  only  $50,  was  an  act  so  gross 
as  to  merit  your  severe  censure.  If  Mr.  Boker  had  been  a 
stranger,  dealing  at  arm’s  length  with  the  bank,  the  transac¬ 
tion  would  have  been  bad  enough;  but  acting  as  its  confi¬ 
dential  agent,  one  in  whom  the  directors  had  the  most-  un- 
bounded  confidence,  and  being  under  the  obligation  of  duty 
to  the  bank,  his  attempt  to  pass  to  the  bank  property  at  this 
enormous  over-value  was  atrocious.  I  challenge  my  learned 
friends  on  the  other  side  to  produce  a  case  in  which  a  cestui 
que  trust  or  principal  ever  failed  to  obtain  relief,  where  a 
trustee  or  agent  attempted  an  act  like  this.  We  know  that 
stocks  have  a  fixed  market  value.  To  sell  them  below  that 
value  is  to  give  away;  to  charge  more  is  to  extort;  and  in 
this  case,  even  at  the  rate  of  50  per  cent.,  these  loans  were 
uncertain  and  unwelcome  means  for  a  bank  at  a  time  of  pres¬ 
sure.  Let  us  quote  more  of  Mr.  Whelan’s  testimony : 
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Q.  "  What  was  the  price  of  Philadelphia  &  Sunbury  bonds  at  the 
same  date,  to  wit :  on  or  about  October  28,  1857?” 

A.  “There  was  no  quotation  for  them  at  that  time  that  I  can  find. 
The  interest  due  in  August,  1857,  on  these  bonds  was  not  paid,  and 
the  holders  of  the  second  mortgage  bonds  had  proceeded  to  foreclose.” 

Q,.  “  You  say  there  were  no  sales  at  the  board  that  you  are  aware 
of  for  a  few  weeks  prior  to  October  28,  1857  ;  give  us,  if  you  can,  the 
price  at  which  any  sales  were  made  at  or  about  that  time  ?” 

A.  “  I  am  not  aware  of  any.” 

Q.  “Give  us  the  sale  nearest  in  date  to  October  28,  1857,  that  you 
are  aware  of,  either  before  or  after?” 


A.  “  The  only  sale  that  I  can  find  on  the  books  of  the  board  is  on 
the  1 1th  of  December,  1857,  which  was  of  $2,000,  at  50  per  cent.,  the 
par  being  100,  They  were  7  per  cent,  bonds.  The  month  of  October, 
185/,  was  a  month  of  very  unusual  depression  in  such  securities  as  I 
have  mentioned.  Before  the  stoppage  in  August,  the  Philadelphia  & 
Sunbury  bonds  were  worth  from  70  to  75.” 

Q.  “At  any  time  after  the  season  of  depression  spoken  of  did  those 
bonds  recover  themselves,  and  if  so,  at  what  rates  did  they  sell  after¬ 
wards  ?” 


A.  It  is  very  difficult  to  answer  that  question  without  being  very 
diffuse.  I  hardly  know  how  to  do  it.  The  interest  due  in  August,  ’57, 
and  1  ehruary,  ’58,  was  not  paid  by  the  company.  The  holders  of  these 
bonds  were  asked  to  fund  that  interest,  and  to  a  great  extent  did  so, 
and  there  were  very  few  transactions  in  these  bonds,  The  holders 
generally  believed  them  to  be  good,  and  would  not  force  them  off.  I 
find,  ou  the  10th  of  March,  1858,  55§  was  bid  for  these  bonds.” 

What  would  have  been  the  thought,  and  the  action  of 
ali'.  Loker  if  a  confidential  agent  of  his,  entrusted  with  his 
money,  had  used  it  in  purchasing  at  $80,  loans  worth  only 
$50  ? 

Now  whose  bonds  were  these?  Twenty-two  thousand  of 
them  were  Mr.  Boker’s  own,  they  were  his  private  property 
which  he  had  acquired  years  before,  as  proved  by  Mr. 
Longenecker,  wno  was  the  President  of  the  Philadelphia 
and  Sunbury  Railroad  Company. 

At  page  55,  Yol.  1,  Mr.  Longenecker  says: 

“  I  was  the  President  of  the  Philadelphia  and  Sunbury  road  in  1853 
and  1854.  I  was  President  from  1852,  probably  till  1855.  M r.  Charles 
S.  Boker  was  elected  a  director  when  I  was  elected  President,  and  con¬ 
tinued  to  be  such  until  the  time  1  ceased  to  be  President.  When  we 
commenced  operations  each  person  took  $11,000  of  bonds.  Mr.  Boker 
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and  Mr.  Schaffer,  and  Mr.  Baumgardener  and  myself,  and  I  think  Win. 
L.  Helfenstein,  took  that  amount.” 

At  page  56,  be  says  : 

“  Whenever  I  got  into  a  tight-  place  then  I  went  to  Mr.  Boker  and 
he  always  helped  me.” 

Mr.  Schaffer  also  goes  to  confirm  the  statement  that  those 
bonds  were  the  property  of  Mr.  Boker.  At  page  30,  Yol. 
1,  he  says : 

“I  saw  $11,000  of  the  bonds  in  the  possession  of  Mr.  Boker  long 
prior  to  that ;  it  was  at  the  bank  ;  it  may  have  been  two  or  three  years 
prior  to  18o7.  I  saw  the  whole  of  the  $22,000  in  his  possession  in  the 
bank.  He  used  to  keep  them  in  the  vault,  in  a  small  iron  chest,  in 
which  he  used  to  keep  some  papers  of  his  own.  The  papers  of  the 
bank  were  kept  in  the  same  box.” 

At  page  29,  ha  is  asked  : 

“  Do  you  know  of  $22,000  worth  of  Philadelphia  and  Sunbury  bonds, 
upon  their  face,  which  belonged  to  the  same  gentleman  (Mr.  Boker)?” 

A.  “I  do  know  of  $22,000  of  Philadelphia  and  Sunbury  bonds, 
which  belonged  to  Mr.  Boker,  and  which  now  belong  to  the  Girard 
Bank.” 

Q.  “  When  and  by  whom  were  they  transferred  ?” 

A.  “  They  were  transferred  to  the  Girard  Bank  by  Mr.  Boker,  at 
the  same  time  the  transfer  was  made  of  the  Beaver  Meadow  stock1. 
1  hey  were  transferred  at  80  per  cent,  on  the  §22,000.” 

At  page  32,  he  says  : 

“  They  (the  bank)  did  receive  other  bonds  at  the  same  rate.  I  do 
not  recollect  exactly  the  amount.  It  was  rather  more  than  M  r.  Boker's  ; 
upwards  of  $30,000  on  the  face  ;  it  was  at  the  same  rate  ;  part  came 
from  myself;  the  others  I  do  not  know  the  name  of;  $22,000  came 
from  myself;  I  can't  tell  who  the  other  persons  were.  I  do  not  think 
the  books  of  the  bank  would  shoiv  ivho  they  were.  I  do  not  think  any 
of  the  clerks  can  tell.  Mr.  Boker  took  them  himself  as  they  came 
into  the  bank,  and  I  do  not  know  where  they  cmme  from.” 

It  seems,  therefore,  that  of  these  $68,500  of  bonds,  $22,000 
came  from  Mr.  Schaffer,  and  $22,000  from  Mr.  Boker,  and 
the  remainder  from  others  whom  Mr.  Schaffer  did  not  know, 
whom  the  clerks  can  not  tell,  and  whom  the  books  do  not 
show.  Is  it  to  be  supposed  that  he  paid  $80  for  them  ? 
We  cannot  believe  that  Mr.  Boker  was  in  ignorance  of  the 
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state  of  the  stock  market ;  in  point  of  law  he  was  bound  to 
know,  and  in  point  of  fact,  being  a  bank  officer,  it  is  reason¬ 
able  to  infer  that  he  did  know ;  at  least  he  was  bound  to 
inquire.  At  page  39,  Mr.  Schaffer  is  asked  : 

Q.  “  How  did  Mr.  Boker  get  the  twenty-two  bonds  of  $1000  each, 
which  you  spoke  of  as  having  been  put  by  him  into  the  bank  ?” 

A.  “  $11,000  of  them  he  purchased  from  the  company,  the  other 
$11,000  I  do  not  recollect  where  they  came  from.  I  might  have  known 
at  the  time,  but  I  do  not  recollect  now.  Mr.  Boker’s  purchase  was 
from  the  company  direct,  I  believe,  I  suppose  from  the  officers  of  the 
company.” 

Q.  “At  what  time  was  this  purchase  made  ?” 

A.  “  1  think  it  was  in  the  autumn  of  1852.” 

Q.  “  Were  the  bonds  put  into  the  bank  by  Mr.  Boker  or  yourself,  or 
either  of  you,  any  part  of  the  bonds  which  are  referred  to  in  F.  S., 
No.  4?” 

A.  “  No,  sir.  The  $11,000  of  bonds  which  Mr.  Boker  bought  directly 
of  the  company  in  1852,  were,  I  believe,  a  part  of  the  Same  bonds 
which  Mr.  Boker  transferred  to  the  bank  in  1857.  The  bank  has  since 
1857,  sold  eleven  bonds,  but  whether  they  are  the  same  bought  by 
Mr.  Boker  in  1852  I  cannot  say.” 

Q.  “  Was  the  settlement  in  1857,  wherein  Mr.  Boker  put  in  $22,000 
of  these  bonds,  and  in  which  you  put  the  like  number,  one  and  the  same 
transaction  or  different  transactions  ? 

Mr.  Biddle  objects. 

A.  “They  were  not  the  same. transaction.” 

Q.  “What  was  the  transaction  with  Mr.  Boker  ?” 

A.  “  The  transaction  was  giving  the  bank  $22,000  of  Philadelphia 
and  Sunbury  bonds  at  eighty  per  cent.” 

Q.  “  Was  any  entry  made  in  any  book  of  the.  bank  of  the  $22,000 
worth  of  bonds  aforesaid,  transferred  to  the  bank  by  Mr.  Boker?  If 
so,  please  state  where  such  entry  appears  ?” 

A.  “  The  only  entry  I  know  of  is  the  entry  in  the  small  book  marked 
F.  S.  No.  3.  It  forms  part  of  the  $68,500  standing  in  this  book  marked 
Philadelphia  and  Sunbury  bonds  on  the  fifth  page  of  the  book,  dated 
November  8.” 

At  page  43,  he  is  asked  whether  the  entry  of  Philadel¬ 
phia  and  Sunbury  bonds,  on  page  1  of  the  small  book  “F. 
S.  3,”  under  date  of  October  28,  comprises  the  bonds  of  that 
company  received  by  the  bank  from  himself  and  Mr. 
Boker.  He  answers  : 
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“Yes,  sir,  as  far  as  I  know.” 

I  need  not  produce  further  testimony  to  show  that  these 
bonds,  to  the  extent  of  $22,000,  were  the  private  property 
of  Mr.  Boker,  and  that  the  rest  (excepting  Mr.  Schaffer’s 
$22,000),  were  received  by  Mr.  Boker  as  they  came  in,  but 
from  whom  no  one  can  tell. 

On  this  subject  I  refer  you  to  the  law  of  principal  and 
agent.  An  agent  is  bound  to  keep  and  to  render  to  his 
principal  an  account  of  his  transactions.  According  to  the 
evidence  of  the  books,  and  of  Mr.  Schaffer,  there  is  no 
trace  of  any  entry,  nor  is  there  any  person  who  can  tell, 
nor  any  means  to  enquire,  nor  any  probability  of  ascertain¬ 
ing,  whence  came  the  balance  of  $24,500  of  bonds,  which 
Mr.  Boker  put  upon  the  bank  at  this  extortionate  rate. 
This  transaction  is  subject  to  the  rules  of  law,  applicable  to 
agents  and  trustees,  which  I  referred  tb  in  the  opening  of 
my  remarks  in  this  cause,  and  superadded  to  them,  all  is 
the  obligation  which  Mr.  Boker  owed  to  the  bank,  and  the 
State,  under  the  provisions  of  the  general  banking  law  of 
the  Commonwealth. 

The  next  item  of  the  fifteenth  claim,  relates  to  North¬ 
ern  Central  Railroad  bonds,  which  appear  in  the  loan 
account  as  follows:  “  Susquehanna  bonds  11,300,  $10,961.” 
Now,  it  was  wrong  to  put  such  bonds  as  those  previously 
referred  to,  upon  the  bank,  at  such  a  time,  and  at  such  a  price, 
as  available  assets.  But  they  had  a  value  of  50  cents  on  the 
dollar.  The  Northern  Central  Railroad  bonds  however 
were  unknown  in  this  market,  and  unsaleable  at  any  price. 
Mr.  Whelan  states  at  page  863,  Vol.  2  : 

“  I  have  no  quotation  for  the  bonds.  They  are  not  sold  in  this 
market.  Baltimore  is  the  market  for  them.” 

These  were  placed  on  loftn  account  at  97,  moreover  they 
had  been  purchased  by  Mr.  Boker,  privately,  with  funds  of 
the  bank  without  their  knowledge,  the  25th  of  April,  1856, 
and  charged  to  the  cash  drawer.  By  referring  to  F.  S.  10 
you  will  find  that  $10,961  cash  was  taken  from  the  drawer 
on  that  day,  to  make  the  purchase.  What  they  were  worth 
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then,  no  one  knows,  nor  is  it  material.  But  at  the  time  they 
were  sold  to  the  bank  by  Mr.  Boker,  as  President,  they 
were  unknown  in  the  market,  and  as  a  means  of  assistance 
*  to  the  bank,  were  useless.  Long  before  this  account  was 
filed,  to  wit:  on  the  8th  November,  1858,  the  bank  had  sold 
these  bonds  at  75  per  cent,  less  commissions,  netting 
$8,446.75,  resulting  in  a  loss  of  $2,514.25.  This  fact  is 
stated  at  page  864,  Yol.  2.  IIow  long  it  was  after  Novem¬ 
ber,  1857,  before  they  appreciated  to  that  price,  or  what 
they  were  worth  in  November,  1857,  is  not  known.  We  have 
not  the  evidence  at  hand  to  enable  us  to  show  precisely 
what  was  the  loss  the  bank  sustained.  That  the  bank  is 
required  to  give  credit  to  Mr.  Boker  for  one  dollar  more 
than  that  property  was  worth,  when  he  attempted  to  pay  his 
debt  with  it,  at  his  own  price,  we  deny;  what  it  was  worth 
at  the  time,  when,  according  to  the  evidence,  it  was  un¬ 
marketable,  who  can  tell?  We  all  know  that  stocks  had 
depreciated  greatly  in  November,  1857.  The  law  requires 
of  you  to  apply  its  most  stringent  rules  in  reference  to  such 
transactions  as  this;  it  is  unyielding,  stern  and  inexorable. 
It  does  not  forgive  a  faithless  agent.  It  even  says  that 
where  a  trustee  or  agent  mixes  his  own  funds  with  those  of 
the  agency,  or  trust,  in  such  a  manner  that  they  cannot  be 
distinguished,  if  his  duty  requires  him  to  keep  them 
separate,  the  whole  shall  belong  to  the  cestui  que  trust  or 
principal.  The  conduct  of  Mr.  Boker  has  pjaced  him  at 
the  mercy  of  the  law ;  but  our  demand  is  consistent  with  the 
highest  concession  to  him,  and  the  merest  and  lowest  justice 
to  the  bank,  in  allowing  him  the  real  or  market  value  of 
the  property  he  passed  on  the  bank,  and  claiming,  now 
and  here,  the  difference  between  that  value,  and  the  fictitious 
and  extortionate  rate  which  he  took  the  liberty  to  fix  in 
his  attitude  of  buyer  and  seller. 

The  next  branch,  of  the  15th  claim  is  the  Montour  Iron 
Company’s  bonds.  They  appear  in  loan  account  as  follows : 

“Montour  bonds,  5,000,  at  80,  $4,000,” 


213 


on  the  27th  of  November,  1857.  They  were  purchased  by 
Mr.  Bober  on  the  loth  of  July,  1856,  and  paid  for  by  a 
check  on  B.  R.  2,  of  that  date,  as  appears  by  an  entry  in 
that  account.  Mr.  Burke,  at  page  425,  volume  2d,  concurs 
in  this  statement.  Among  the  accounts  of  the  bank  he  in¬ 
cludes 

“  Montour  Iron  Company’s  bonds,  at  par',  $5,000,  charged  to  B.  R. 
2,  July  15th,  1856.” 

These  bonds  were  placed  in  the  loan  account  at  80  per 
cent.  We  have  been  unable  to  give  you  their  value  in  No¬ 
vember,  1857,  the  date  at  which  we  contend  their  value  is  to 
be  ascertained  and  fixed.  Mr.  Whelan,  at  page  863,  testifies  : 

“  There  is  no  quotation  at  all  of  these  bonds.  I  never  heard  of  a 
sale  of  them.  They  are  not  on  the  books  of  the  board.” 

These  bonds  were  sold  by  the  bank  on  the  18th  of  May, 
1863,  at  85  per  cent.  It  thus  appears,  that  five  years  and 
six  months  after  the  day  on  which  they  were  passed  to  the 
bank  by  Mr.  Boker,  they  had  appreciated  to  that  amount. 
In  the  absence  of  all  testimony,  or  explanation  by  the  de¬ 
fence,  these  bonds  also,  must  be  estimated  as  of  the  date 
Nov.  27,  1857,  as  best  you  can,  under  the  evidence.  I  pre¬ 
sume  they  would  not  then,  have  produced  50  per  cent. 

The  next  branch  of  this  claim  is  the  North  Pennsylvania 
bonds.  These  were  placed  by  Mr.  Boker  on  the  loan  ac¬ 
count,  at  75  per  cent,  as  follows  : 

“North  Penna.  Bonds,  10,000  at 75,  $7,500.” 

They  were  purchased  by  Mr.  Boker  on  the  3d  of  Sept.  1856, 
with  the  bank’s  money,  as  appears  by  an  entry  on  F.  S.  10, 
charging  the  drawer  at  73§.  The  entry  in  F.  S.  10,  is 

“Sept.  3d,  North  Pennsylvania  Railroad,  $7,366.25.” 

These  bonds  were  worth,  at  the  date  Mr.  Boker  passed  them 
to  the  bank,  53J,  as  proved  by  Mr.  Whelan  at  page  863. 
Being  asked  to  state  the  market  value  of  North  Pennsyl¬ 
vania  bonds,  he  says, 

“On  the  27th  of  November,  1857,  I  find  a  quotation  in  the  book  of 
531  sales.  On  the  27th  of  December,  1856,”  (the  date  of  opening  bond 
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account,)  “  there  were  no  sales,  but  the  bonds  were  offered  at  5(>4,  and 
sold  at  63  on  the  29tli.” 

This  testimony  shows,  that  the  day  after  Mr.  Boker  made 
his  schedule  of  the  items  intended  for  bond  account,  which 
was  on  Dec.  26,  1856,  in  his  deposit  book,  fixing  75  cents  as 
the  price,  these  bonds  were  offered  at  the  board  at  56J. 
They  were  sold  by  the  bank  in  November,  1858,  before  the 
filing  of  the  account  of  the  administrators,  as  appears  at 
page  864,  Vol.  2d,  as  folloAvs,  $4,000  at  60,  $5,000  at  59|, 
and  $1,000  at  5 9J-. 

When  Mr.  Boker  passed  those  bonds  to  the  bank,  in  Nov., 
1857,  their  value  was  $2,175  less  than  the  price  he  put  on 
•  them,  and  in  Nov.  1858,  after  they  had  appreciated,  they 
were  sold  at  a  loss  of  $1,518.84.  He  bought  them  at  73§ 
in  September,  1856  ;  in  three  months  they  fell  to  56|-  :  but 
Mr.  Boker  put  them  off  at  a  profit. 

The  next  branch  of  this  claim  is  the  Cumberland  or  Alle¬ 
ghany  Mining  Company’s  bonds.  They  were  entered  in 
loan  account, 

“  Cumberland  bonds,  9,000 — $7,460.” 

1  I 

A  diligent  search,  made  by  both  parties  in  this  case,  has  not 
resulted  in  discovering  when,  or  whence,  those  bonds  came 
to  Mr.  Boker,  nor  at  what  price  he  obtained  them.  They 
were  passed  by  him  to  the  bank  at  83,  on  the  27th  of  Nov. 
1857.  Mr.  Whelen,  at  page  863,  Vol.  2d,  on  being  asked  to 
state  the  market  value  of  Alleghany  Mining  Company  bonds, 
on  the  27th  of  Nov.,  1857,  and  26th  of  Dec.,  1856,  says: 

“  I  have  never  heard  of  a  sale  or  a  quotalion  of  these  ;  they  are  not 
on  the  books  of  the  board  ;  I  do  not  know  where  the  company  is, 
and  never  heard  of  it  before.” 

These  are  some  of  those  vagrant  bonds  which,  at  times, 
appear  loafing  on  our  market,  seeking  admission  into  the 
circle  of  respectable  securities ;  they  were  very  unfit  to  be 
put  on  the  loan  account  of  the  Girard  Bank,  in  payment  of 
the  cash  assets,  which  Mr.  Boker  had  received  from  it.  More 
than  four  years  after  they  were  passed  to  the  bank,  they 
were  sold,  to  wit :  4,000  at  60,  on  the  24th  of  May,  1862, 
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and  5,000  at  56J,  on  the  20th  of  October,  1862.  See  page 
864,  vol.  2d,  netting  the  sum  of  $5,225  ;  loss  of  $2,235. 

How  much  less  they  were  worth  in  Nov.  1857,  must  be 
estimated  according  to  the  best  light  afforded  by  the  evi¬ 
dence.  The  silence  of  the  defence  in  the  way  of  evidence 
or  explanation,  is  to  be  regarded  and  weighed.  But  they 
were  sold  by  the  bank  at  a  loss  of  $2,235  dollars,  with  three 
years’  interest  upon  them,  making  a  further  loss  of  18  per 
cent,  on  $7,400. 

The  next  and  last  branch  of  this  fifteenth  claim,  is  the 
entry  on  loan  account, 

“  City  Sixes,  $1,500.” 

Mr.  Boker  purchased  these  on  the  11th  of  February,  1856, 
for  $1,336.93,  as  you  find  by  referring  to  F.  S.  10.  The 
identity  of  the  two  transactions  appears  by  the  testimony  of 
Mr.  Burke,  at  page  423,  Yol.  2.  This  loan  cost  Mr.  Boker 
89|- :  he  passed  it  to  the  bank  at  par. 

This  ends  the  list  of  bonds,  stocks  and  property,  placed 
by  Mr.  Boker,  on  the  loan  account  of  the  bank  on  the  day 
in  question.  What  is  the  rule  of  law  in  reference  to  ordinary 
transactions  of  buying  and  selling,  where  the  price  of  the 
article  is  not  fixed  by  the  agreement  of  the  parties  ?  There 
is  no  pretence  here,  that  the  board  ever  bargained  with  Mr. 
Boker  about  the  price  ;  there  is  no  allegation  that  the  board 
was  ever  consulted  on  the  subject.  There  is  an  allegation 
of  Mr.  Boker’s  to  the  committee,  that  they  were  taken  by 
the  bank  in  payment  of  debts  which  could  not  otherwise  be 
paid ;  but  this  allegation  was  untrue.  This  was  therefore  a 
transaction  in  which  bonds  and  stocks  and  real  estate  are 
passed  to  a  bank,  and  the  prices  not  fixed  by  the  parties.  In 
Bell  on  Contract  of  Sales,  vol.  50,  of  the  Law  Library,  page 
14,  is  the  following  language,  which  would  apply  if  we  strip 
these  transactions  of  their  surroundings  of  secrecy  and  de¬ 
ception,  divest  Mr.  Boker  of  the  confidential  position  in  which 
he  stood,  and  of  its  duties  and  obligations,  and  treat  them  as 
fair  purchases,  at  prices  not  agreed  upon  by  the  buyer  and 
seller. 
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Although  the  general  rule  be,  that  the  price  must  be  fixed,  and  that 
the  parties  will  not  be  bound,  if  it  be  not  so,  yet,  where  the  contract 
has  been  conclusively  settled  by  delivery  of  the  goods  sold,  the  parties 
will  be  presumed  in  law  to  have  had  in  contemplation  the  reasonable 
value  of  the  thing  sold.  This  has  been  held  in  England,  and  he  who 
has  got  the  goods  into  his  possession  is  not  allowed  to  keep  them  with¬ 
out  payment  of  that  reasonable  value.  Tindale,  Chief  Justice,  after 
having  laid  it  down  that  a  contract  for  a  sale  of  a  commodity,  in  which 
ihe  price  is  left  uncertain,  is  in  law  a  contract  for  what  the  goods  shall 
lie  found  to  be  reasonably  worth,  and  referring  to  Blackstone,  book  2, 
chap.  30,  p,  433,  for  the  doctrine  of  implied  agreement,  adds,  what  is 
implied  in  law  is  as  strong  to  bind  the  parties,  as  if  it  were  under  their 
hand.  This  is  a  contract  in  which  the  parties  are  silent  as  to  price, 
and  therefore  leave  it  to  the  law  to  ascertain  what  the  commodity 
contracted  for  is  reasonably  worth.” 

Now,  sir,  if  these  were  transactions  between  vendor  and 
vendee,  the  property  having  been  taken  and  used  by  the 
vendee,  the  party  delivering  it  would  be  entitled  to  a  credit 
only  for  what  it  was  reasonably  worth  at  the  time  of-  the 
delivery.  How  is  it  with  reference  to  transactions  between 
principal  and  agent,  where  the  law,  in  the  maintenance  of  a 
sound  policy,  and  to  secure  the  exercise  of  integrity  and 
good  faith  in  an  agent,  prescribes  verjr  stringent  rules? 
Taking  into  view  the  principles  already  laid  down  in  rela¬ 
tion  to  vendor  and  vendee,  dealing  at  arm’s  length,  there 
can  be  very  little  difficulty  in  answering  that  question. 
This  property  was  represented  by  Mr.  Boker  at  the  time 
be  passed  it  to  the  bank,  not  as  his  own,  but  as  property  of 
the  bank,  already  acquired,  in  payment  of  debts  of  a  doubt¬ 
ful  character.  There  are  no  facts  in  evidence  upon  which 
to  raise  any  question  of  ratification.  The  law  on  that  sub¬ 
ject  is  clear.  Before  the  defence  can  insist  that  the  bank 
subsequently  agreed,  or  by  any  act  became  bound,  to  credit 
this  property  at  the  prices  which  Mr.  Boker  himself  fixed, 
they  must  show  that  he  represented  to  the  board  fully, 
truly,  and  clearly,  all  the  circumstances  relating  to  the 
transaction.  First.  Mr.  Boker  never  did  so;  bis  assertions 
were,  that  these  assets  were  the  property  of  the  bank,  not 
that  be  was  the  seller.  Second.  The  bank  never  was  asked 
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to  ratify  the  transaction  at  all.  Corporations  can  only  act 
by  resolutions  of  the  board  of  directors,  or  by  agents 
authorized  by  them  to  act  in  their  behalf,  and  they  acting 
within  the  power  conferred  by  their  appointment.  There 
never  was  a  resolution  of  the  board  passed  or  prospered ; 
there  never  was  a  committee  appointed  to  consult  with  Mr. 
Boker  on  the  subject  of  purchasing  these  assets;  there 
never  was  a  vote  of  the  Board  of  Directors  on  the  subject. 
The  question  was  never  presented  to  the  board,  or  to  any 
committee  of  the  board.  It  was  never  proposed  or  sug¬ 
gested  to  any  individual  member  of  the  board,  though  the 
knowledge  of  any  individual  member  of  the  board,  as  we 
know  by  authority,  does  not  bind  the  bank.  There  was, 
therefore,  no  corporate  agreement  by  which  the  bank  can 
be  bound.  The  only  committee  appointed  by  the  board, 
during  Mr.  Boker’s  lifetime,  to  whom  these  assets  were 
exhibited,  was  the  committee  appointed  to  investigate  the 
affairs  of  the  bank,  and  their  action  on  the  subject,  in  esti¬ 
mating  the  Crescentville  property  as  worthless,  and  the 
stocks  and  bonds  at  a  loss  of  $6,000,  is  the  most  conclusive 
proof  possible,  that  there  never  would  have  been  a  ratification 
of  these  transactions,  if  the  personal  liability,  or  the  acts,  of 
Mr.  Boker  had  been  known.  There  was  a  committee  ap¬ 
pointed  after  his  death,  and  the  fact  that,  after  the  exhibition 
of  a  small  fraction  of  these  irregular  transactions,  the  board, 
upon  recommendation  of  that  committee,  felt  it  their  duty 
to  place  the  case  in  the  courts  for  judicial  investigation,  is 
reasonable  proof  that  the  same  board  would  have  taken  the 
same  step,  had  Mr.  Boker,  while  living,  fully  stated  the 
circumstances  to  them.  There  has,  therefore,  been  no  rati¬ 
fication  by  the  board,  there  never  having  been  any  commu¬ 
nication  by  Mr.  Boker  to  the  board  of  the  facts  connected 
with  the  acquisition  of  this  property,  but  there  having  been, 
on  the  contrary,  positive  misrepresentation. 

To  illustrate  this  transaction  farther,  and  very  simply : 
If  I  give  to  a  confidential  agent  an  order  to  purchase  for 
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me  one  thousand  dollars  in  gold,  and  he  transmits  it  to  me, 
and  I  make  use  of  it,  can  he  afterwards  charge  me  eighty 
per  cent,  premium,  when  I  am  able  to  prove  that  it  was 
worth  at  the  time  but  fifty?  Stocks,  as  I  have  said,  have 
a  fixed  market  value,  and  there  is  no  difficulty  in  ascertain¬ 
ing  it.  Courts  and  juries  find  no  difficulty  in  fixing  their 
value,  from  the  evidence,  at  the  time  the  transactions  in  liti¬ 
gation  occurred;  neither  will  you.  This  is  a  case,  there¬ 
fore,  (and  we  have  the  clearest  possible  evidence,)  in  which 
a  confidential  agent  of  a  bank  passes  to  it  stocks  at  a  certain 
represented  price,  asserting,  when  the  fact  becomes  known, 
that  they  belong  to  the  bank,  and  it  afterwards  becomes 
manifest  that  they  are,  to  a  large  extent,  the  private  pro¬ 
perty  of  the  agent;  that  another  large  portion  was  acquired 
at  his  risk,  by  using  the  funds  of  his  principals,  without 
their  knowledge ;  and  that  another  portion  had  an  unknown 
derivation. 

Let  me  ask,  what  does  the  entry,  for  instance,  in  Cres- 
centville  account  import?  Viewing  it  in  the  light  of  the 
record  made  of  the  purchase,  by  Mr.  Boker  himself,  at  the 
date  of  the  acquisition  of  the  property,  that  it  was  due  to 
the  account  of  bills  receivable;  viewing  it  in  the  light  of 
Mr.  Boker’s  own  record  on  the  day  he  first  entered  the 
items  of  his  intended  bond  account  in  his  small  book,  F.  S. 
3,  among  which  items  Crescentville  does  not  appear ;  and 
viewing  it  also  in  the  light  of  the  sworn  return  of  the  bank 
to  the  Auditor-General,  for  the  year  1856,  from  which  also 
it  was  excluded,  the  general  banking  law  requiring  it  to  be 
mentioned  there,  if  owned  by  the  bank;  viewing  it  in  the 
light  of  these  three  records,  two  of  them  made  by  Mr.  Boker 
himself,  and  the  third  by  his  direction,  and  sworn  to,  and 
made  a  State  document,  seven  months  after  the  conveyance 
to  Mr.  Boker,  what  does  this  entry  import  ?  Does  it  import 
a  sale,  or  a  pledge  of  that  property  for  a  loan  ?  Viewing  it 
again  in  the  light  that  that  property  had  cost  Mr.  Boker 
$49,637.91,  as  stated  by  the  witness  for  the  defence,  at  page 
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424,  Yol.  2;  viewing  it  also  in  the  light  that  that  amount 
embraced  also  the  store  on  Fifth  street;  viewing  it  also  in 
the  light  that  these  properties  were  purchased  at  the  same 
time,  as  one  transaction,  what  does  this  entry  import?  If 
we  say  it  imports  a  sale  of  the  Crescentville  estate,  then  we 
impute  bad  faith  to  Mr.  Boker,  for  he  should  have  included 
botli  properties,  if  the  purchase  was  made  for  the  bank. 
Does  it  on  its  face  import  a  loan,  or  a  sale?  It  does  not 
afford  any  assistance  to  the  idea  that  it  imports  a  sale,  that 
there  appear  charged  on  bond  and  loan  account,  interest  on 
incumbrances;  for,  if  it  is  not  the  duty  of  a  pledgee  of  real 
estate,  it  certainly  is  his  interest,  to  keep  down  interest  on 
the  incumbrances,  to  avoid  a  sheriff’s  sale.  The  estate  did 
not  keep  down  the  incumbrances;  the  bank  would  not  keep 
them  down,  and  in  consequence,  a  sheriff’s  sale  took  place. 

Now,  viewing  the  entry  in  these  lights,  what  does  it  im¬ 
port?  Suppose  the  property  had  appreciated  after  Novem¬ 
ber,  1857,  and  had  become  worth  $100,000,  or  suppose  the 
lessee  had  exercised  his  right  of  purchase,  what  evidence  of 
title  in  the  bank  existed?  Mr.  Boker  could  have  insisted 
that  the  entry  imported  a  pledge,  and  called  Mr.  Ford  and 
Mr.  Schaffer  to  prove  that  the  property  was  his  own.  "We 
know  the  difficulty  of  proving,  by  parol,  a  secret  trust  of 
real  estate.  I  say  that  the  entry  left  Mr.  Boker  at  liberty 
to  treat  the  Crescentville  estate  either  as  a  pledge  or  a  sale; 
it  is  ambiguous,  and  it  is  impossible  from  the  face  of  the 
account  alone,  to  say  whether  it  imported  a  loan  or  a  sale. 

But,  there  was  a  declaration  of  trust  executed  afterwards 
by  Mr.  Boker,  and  that  was  made  in  pursuance  of  a  recom¬ 
mendation  in  the  report  of  the  examining  committee  of  De¬ 
cember,  1857,  which  recommendation  was  made,  we  must 
assume,  on  the  representation  by  Mr.  Boker,  that  this  pro¬ 
perty  was  taken  in  payment  of,  or  security  for,  a  debt  due  to 
the  bank  :  for  it  could  not  have  been  in  existence  at  the  time 
the  committee  recommended  that  it  should  be  done  at  a  future 
day.  Yet,  that  declaration  of  trust  is  dated  October  31st, 
1857.  This  is  another  mystery.  Was  it  antedated?  To 
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whom  was  it  delivered  ?  When  was  it  delivered  ?  It  is  in 
these  words. 

“Philadelphia,  Oct.  31,  1857. 

I  do  hereby  declare,  that  all  the  real  estate,  mortgages  and  stocks, 
standing  in  my  name,  now  in  the  possession  of  the  Girard  Bank  are  the 
the  property  of  said  bank,  and  are  held  by  me  as  trustee  of  the  same. 

0.  S.  Boker.” 

There  is  no  subscribing  witness ;  it  was  not  exhibited  to 
the  committee.  Their  report  was  read  and  adopted  in  the 
presence  of  Mr.  Boker,  recommending  the  execution  of  such 
a  declaration  of  trust,  and  lie  does  not  aver  the  fact  of  the 
existence  of  such  a  paper.  His  silence  is  persuasive,  if  not 
conclusive  evidence,  that  it  did  not  then  exist. 

This  paper,  therefore,  being  unknown  to  the  board  of  di¬ 
rectors  ;  its  period  of  execution  being  uncertain  ;  its  delivery 
being  doubtful ;  its  date  being  eighteen  months  after  the 
deed  to  Mr.  Boker,  and  it  being  the  act  of  Mr.  Boker;  does 
not  assist  in  viewing  the  question,  whether  the  entry  imports 
a  pledge,  or  a  sale,  of  that  property  to  the  bank. 

With  these  remarks  I  leave  the  fifteenth  claim.  It  is  a  claim 
of  importance  to  the  bank,  for  it  involves,  if  you  reject  their 
claim,  a  loss  to  the  bank  of,  a't  least,  $69,095,  with  interest ; 
but,  the  evidence  of  the  secret  and  unauthorized  acts  of  Mr. 
Boker,  upon  which  it  is  founded,  is  so  conclusive,  and  so  entirely 
uncontradicted,  that  your  labors,  in  regard  to  this  claim,  will 
be  limited  to  the  consideration  of  the  rules  of  law  applicable 
to  it,  which,  I  submit,  are  as  clear,  and  as  conclusively  estab¬ 
lished,  as  the  facts  themselves. 

I  now  pass  to  the  sixteenth  and  seventeenth  claims,  which 
I  will  consider  together,  as  the  profits  claimed  were  depo¬ 
sited,  and  accumulated,  in  the  same  place,  received  by  Mr. 
Boker  at  the  same  times,  and  in  sums  embracing  both.  These 
claims  are  for  profits  derived  from  transactions  similar  to 
those  recorded  in  F.  S.  9  and  10,  from  1846  to  the  first  date 
in  those  books,  of  which  no  record  was  kept,  and  also  for, 
profits  on  demand  loans  and  other  sources,  from  1847  to 
1857,  inclusive;  both  these  descriptions  of  profits  having  been 
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accumulated  from  time  to  time,  in  a  box  in  the  first  teller’s 
drawer,  and  taken  from  it  by  Mr.  Boker,  when  the  amount 
reached  a  round  sum  of  $500  or  $1,000.  It  is  not  probable 
that  the  loth  of  November,  1851,  (when  Mr.  Boker  first  com¬ 
menced  the  written  record  of  his  secret  borrowings  from  the 
first  teller’s  drawer,  operations  so  stupendous  in  point  of 
amount  as  those  entered  on  F.  S.  9  and  10,)  was  the  first 
date  of  such  transactions.  Prior  to  that  time,  and  up  to  that 
day,  and  as  Mr.  Lehman  says,  from  a  period  shortly  after 
the  commencement  of  the  bank,  Mr.  Boker  carried  on  the  x 
same  practice,  but  the  record  was  kept  on  a  slate.  The 
profits  which  Mr.  Boker  made  by  those  transactions,  prior  to 
November  15,  1851,  forms  one  of  these  claims.  It  is  also  in 
evidence  before  you,  that  the  profits  made  on  call  loans,  (which 
loans,  Mr.  Lehman  states,  averaged  generally  hundreds  of 
thousands  of  dollars,  and  which  Mr.  White  states,  when  he 
examined  the  drawer,  he  found  amounted  to  $200,000,)  and 
also  the  profits  derived  from  several  other  sources,  were 
never  regularly  carried  day  by  day,  or  week  by  week,  or  at 
any  time,  from  the  teller’s  drawer,  to  the  discount  and  in¬ 
terest  account,  where  they  belonged,  but  were  allowed  to 
accumulate  in  a  box  in  the  drawer,  placed  under  the  bundle  of 
$500  notes,  until  they  reached  the  round  sum  of  $500,  and 
sometimes  $1000,  when  Mr.  Lehman  would  hand  over  the 
sum  to  Mr.  Boker,  which  Mr.  Boker  would  take  possession 
of,  and  take  into  the  vault,  and  place  in  “a  la"ge  pocket 
book,  in  his  little  fire  proof and  so  far  as  the  first  teller 
knew,  that  was  the  last  he  ever  saw,  or  heard  of  those  profits. 
This  is  the  other  claim. 

The  magnitude  of  these  claims  you  may  imagine,  on  reading 
the  testimony  of  Mr.  Burke.  I  do  not  mean  at  present,  to 
anticipate  the  discussion  of  the  testimony  for  the  defence, 
by  entering  into  the  question,  whether  and  how,  these  sums 
of  money  are  accounted  for.  But,  to  show  their  impression 
of  the  magnitude  of  these  claims,  I  refer  to  a  statement  of 
Mr.  Burke,  at  page  411,  Yol.  2,  where  he  points  to  accounts 
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amounting  to  $192,000,  to  show  the  application  of  these 
profits  to  the  purposes  of  the  bank,  viz.: 
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F.  S.  No.  23,  appendix,  page  29, 

$15,688  46 

“  “  24  u 

”  30, 

8,816  33 

u  u  97  u 

“  44, 

28,112  71 

“  “  28, 

“  45, 

7,261  00 

“  “  31, 

“  48, 

to  55,  (from  which  ought,  how¬ 
ever,  to  be  first  deducted  some 
items  as  below  mentioned,)  132,274  32 

$192,152  82” 


The  sources  of  the  profits  which  accumulated  in  that  box 
are  well  described  by  Mr.  Burke,  at  pages  408  to  410,  inclu¬ 
sive  ;  this  description  will  give  you  still  further  reason  to 
observe  how  large  must  have  been  the  amounts  collected 
from  so  many  sources,  during  so  great  a  length  of  time. 

At  page  408,  Mr.  Burke,  says : 

“  The  profits  of  the  bank  enter  it  in  two  ways,  first,  by  being  included 
in  the  amount  of  a  security  when  collected  in  consequence  of  having 
been  deducted  from  the  amount  of  the  security,  when  purchased ;  and 
second,  by  the  payment  of  the  interest  in  cash,  separate  and  indepen¬ 
dent  from  the  collection  of  the  principal,  whether  paid  at  the  time  of 
the  collection  of  the  security  as  an  excess  over  its  amount,  or  at  any 
other  time  as  an  independent  payment.  The  profits  of  bills  discounted 
and  of  bills  receivable,  accounts  generally  enter  the  bank  ip  the  first 
manner,  the  profits  from  loans  made  in  various  ways  enter  the  bank  in 
the  latter,  and  it  is  with  the  latter  that  the  present  accounting  is  con¬ 
cerned.” 

At  page  409,  lie  says  : 

“  These  profits  of  the  bank  are  paid  in  the  shape  of  interest  over  the 
amount  of  the  security,  and  not  of  discount  off  of  its  face  and  therefore 
form  cash  payments  of  interest,  independent  of,  and  in  excess  of  the 
amount  of  the  security,  not  standing  on  the  books  as  a  credit  to  discount 
and  interest,  or  as  a  debit  to  any  one  previously  to  their  payment,  but 
entering  the  books  for  the  first  time  as  cash  payments  to  the  second 
teller  at  the  date  when  paid,  and  thus  standing  among  the  second  class 
of  profits,  or  those  which  are  to  be  accounted  for  among  the  cash  re¬ 
ceipts — other  items  of  cash  receipts  of  profit  which  may  be  enumerated, 
are  as  follows : 

Interest  on  stocks  or  permanent  investments  represented  by  memo’s. 
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in  the  first  teller's  drawer,  or  periodical  payments  of  interest  on  long 
loans  standing  there. 

Discount  or  interest  on  loans  of  shorter  time,  made  from  first  teller’s 
drawer — these  loans  are  made  by  taking  money  from  the  drawer,  and 
substituting  for  it  a  check,  note,  or  other  memorandum,  the  interest 
being  counted  as  received  in  cash,  if  deducted  from  the  loan  at  the  time 
of  making  it,  or  as  received  in  cash,  at  the  time  of  payment,  if  received 
at  that  time  in  excess  of  the  principal. 

Discount  or  interest  on  loans  made  at  the  second  teller’s  desk,  which 
are  made  by  receiving,  say  the  check  of  the  party  as  a  cash  deposit,  to 
the  credit  of  his  account,  allowing  him  to  draw  the  amount  in  money, 
whenever  he  pleases.  On  these  loans  also  the  interest  is  counted  as 
received  in  cash,  if  deducted  from  the  amount  credited  to  the  party  at 
the  time  of  making  the  loan,  or  as  received  in  cash  at  the  time  of  re¬ 
payment,  if  then  paid  in  addition  to  the  principal.” 

Pie  says,  at  page  410  : 

“  There  are  still  some  other  sources  of  interest,  viz. :  interest  collected 
on  discounted  notes,  not  paid  till  after  maturity,  or  on  unauthorized 
overdrafts,  which  are,  of  course,  cash  payments,  being  in  excess  of  the 
principal  of  the  claims.” 

“  Besides  the  above  there  are  also  gains  by  exchange,  said  to  be  small 
in  amount,  also  premiums  on  stock  sold,  and  I  may  also  add  that  pay¬ 
ment  of  interest  may  be  sometimes  made  not  in  cash,  but  by  charges  to 
the  account  of  the  party  to  whom  the  loan  was  made.” 

“From  all  or  a  part  of  the  above  sources  of  cash  receipts  for  profits, 
or  from  items  selected  from  all,  or  a  part  of  them,  the  debit  side  of  an 
account  ought  to  be  formed.” 

Mr.  Lehman  states  that  from  1846  to  1850,  the  profits 
received  by  Mr.  Boker,  from  the  box  in  his  drawer,  were 
$500  per  month,  making  $6,000  per  year  ;  and  from  1850  to 
1856,  $1,200  to  $1,500  per  month,  making,  at  the  lowest 
sum,  $14,400  per  year.  I  refer  to  his  testimony  at  pages 
101,  102,  and  103,  vol.  1  : 

“  There  were  other  transactions  of  Mr.  Boker  with  the  drawer  be¬ 
sides  those  mentioned  in  F.  S.,  Nos.  9  and  10.  and  entirely  independent 
of  them.  There  were  notes  and  checks  that  the  money  was  loaned 
on  and  the  interest  paid  at  different  times  as  they  came  due.  There 
were  some  notes  and  checks  on  which  the  interest  was  paid,  1  think 
every  six  months.  The  interest  was  kept  in  the  back  of  the  first  tel¬ 
ler’s  drawer  in  a  little  box  until  it  got  up  to  $500,  then  it  was  taken 
out  by  Mr.  Boker.  That  was  the  usual  sum,  though  I  think  it  has 
amounted  to  over  $1,000,  in  one  day.  The  interest  was  taken  out  by 
Mr.  Boker,  and  taken  into  the  vault  and  put  into  a  large  pocket-book 
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which  he  had  in  his  little  fire  proof  in  the  vault,  one  which  he  had  for 
his  own  papers.  Mr.  Boker  put  the  checks,  notes  or  other  memorandum 
of  the  parties  to  whom  the  money  was  loaned,  in  the  drawer  instead  of 
the  rtioney  taken  out.  He  put  them  in  as  cash.  When  the  notes  or 
checks  were  paid,  then  the  cash  would  be  put  in  my  drawer  and  the 
interest  would  be  put  in  the  box  I  have  spoken  of.  No  person  ever 
took  any  of  the  interest  money  out  of  the  drawer  except  Mr.  Boker. 
He  had  the  control  of  it.” 

Q.  “  What  would  the  interest  amount  to  monthly  for  one  year  prior 
to  -July,  185G,  which  was  taken  from  the  box  in  that  drawer  by  Mr. 
Boker?  speak  from  your  own  knowledge.” 

A.  “  I  should  think  it  amounted  from  about  twelve  to  fifteen  hun¬ 
dred  dollars  per  month.  I  think  that  it  is  a  low'  calculation,  but  that 
it  would  average  that.  For  the  year  prior  and  for  some  years  back  I 
think  it  would  average  that. 

“  The  manner  of  making  these  loans  and  collecting  the  interest  began 
immediately  after  the  bank  commenced,  which  was  in  August,  1846. 
It  commenced  small  at  first  and  gradually  increased.  It  is  difficult  to 
say  what  amount  it  would  average  for  the  first  three  or  four  years. 
From  1846  to  1850,  I  think  it  would  average  $500  a  month,  not  less 
than  that,  and  from  1850  to  1856,  from  twelve  to  fifteen  hundred  dol¬ 
lars,  I  should  think.  I  saw  these  sums  of  interest  money  put  into  the 
drawer  and  taken  out  by  Mr.  Boker.  tie  would  count  them  over  in 
my  presence  in  gold  and  silver,  and  fives  and  tens  and  twenties,  and 
then  give  it  to  me  to  count  over,  and  if  it  was  $500,  I  would  give  him  a 
£500  note  and  take  the  money  he  had.  The  amounts  I  have  mentioned 
are  from  my  knowledge  and  'recollection  derived  from  counting  the 
money.  The  large  sums  upon  which  interest  was  paid  every  six  months 
were  paid  in  checks  of  the  borrower,  and  I  would  give  Mr.  Boker  the 
money  for  the  checks.  The  sums  of  money  taken  from  the  draw'er  for 
which  notes,  checks  and  other  memoranda,  were  given,  I  saw  Mr.  Boker 
take.  I  can  give  you  the  names  of  some  of  the  borrowers  and  the 
amounts.  There  w'as  the  Globe  Saving  Institution.  Mr.  Boker  had  a 
book  besides  F.  S.,  No.  11  and  No.  12.  The  names  of  borrowers  are 
on  these  books  Nos.  11  and  12.  Tucker  is  one.  Fry,  Richards  and 
Patterson,  were  others.  There  were  some  of  those  borrowed  at 
one  time  as  high  as  $50,000  or  $100,000.  I  think  the  rates  of  in¬ 
terest  were  six  per  cent,  generally.  No  written  record  was  made 
of  the  substitutes  for  money  left  in  the  drawer  prior  to  July,  1856. 
There  was  an  entry  on  a  slate  each  day  made  either  by  me  or  my  assis¬ 
tant,  and  kept  on  the  slate.  We  had  two  slates  and  we  would  put  them 
on  one  slate  one  day  and  on  the  other  slate  the  next  day.  It  was 
generally  kept  in  the  book  case.  The  slates  contained  only  the 
amounts  of  the  memoranda  in  the  drawer,  not  the  names  to  settle  the 
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cash  by.  Each  note  and  each  check  represented  so  much  cash  and  we 
just  put  the  amount  on  the  slate  to  see  how  much  cash  we  had.  Mr. 
Bokerknew  I  kept  the  account  on  the  slate  and  looked  at  it  frequently 
himself.” 

At  page  114  and  on,  he  is  asked  on  cross-examination, 

Q.  “  When  did  Mr.  Boker  first  begin  to  lend  money  on  notes  and 
checks,  and  receive  the  interest  which  you  have  stated  was  kept  in  a 
little  box  in  the  back  of  the  first  teller’s  drawer?” 

A.  “I  can’t  say;  I  have  no  data;  but  I  think  it  was  pretty  soon 
after  the  bank  commenced  in  1846.” 

Q.  “  And  it  continued  down  to  what  period?” 

A.  “Well,  I  can’t  recollect  that  either,  but  I  think  it  was  pretty 
near  up  to  the  time  of  his  death  ;  I  never  kept  any  account.” 

Q.  “  Was  not  that  usage  of  Mr.  Boker,  continuing  thus  for  a  period 
of  about  teD  years  or  upwards,  known  as  a  fact  in  the  banking  house  ?” 

A.  “Yes,  sir,  it  w'as  known  in  the  bank;  when  I  say  the  bank,  I 
mean  the  clerks  of  the  bank.” 

Q..  “  Was  it  not  known  also  to  the  cashier?” 

A.  “  I  think  it  is  very  likely.” 

Q.  “  What  was  done  with  the  notes  and  checks  on  which  the  money 
was  thus  lent  ?  What  entries  were  made  concerning  them  on  any  books 
or  papers  in  the  banking  house  ?” 

A.  “The  checks  were  charged  up  if  the  person  kept  an  account  in 
the  bank  ;  and  the  checks  which  were  put  down  there  as  “  sundries,” 
were  fixed  up,  as  the  books  will  show,  to  different  accounts.  If  the 
person  did  not  keep  an  account,  the  checks  on  other  banks  were  col¬ 
lected  when  they  became  due.  If  they  were  promissory  notes,  I  sup¬ 
pose  they  were  collected  in  the  same  way  by  being  sent  to  the  bank 
where  they  were  payable.  They  were  principally  checks  which  were  in 
the  drawer,  on  which  interest  was  paid.” 

Q.  “  Was  any  entry  made  anywhere,  on  a  slip  of  paper,  or  in  any 
book,  of  the  interest  or  discount  on  the  paper  so  done?” 

A.  “  I  do  not  recollect  of  any.” 

Q.  “  Did  these  checks  or  other  evidences  of  debt  remain  in  your 
drawer?  Please  explain  the  Whole  operation.” 

A.  “  They  did  remain  in  my  drawer.  If  the  money  was  loaned  on  a 
check,  it  laid  in  my  drawer  as  an  evidence  of  the  debt,  until  it  was  paid. 
If  the  person  gave  a  check,  for  instance,  on  the  Farmers’  and  Me¬ 
chanics’  Bank,  it  would  be  sent  up  to  that  bank  at  maturity,  for  pay¬ 
ment.” 

Q.  “  Por  that  purpose,  to  whom  did  you  give  the  check  after  taking 
it  out  of  your  drawer,  and  who  received  the  money  drawn  upon  the 
check  ?” 


16 


226 


A.  “We  gave  it  to  the  runner  of  the  bank  to  collect,  and  the  money 
was  brought  to  me,  and  I  put  it  into  my  drawer.” 

Q.  “  Is  that  which  you  hdve  'just  described,  a  fair  sample  of  the 
mode  in  which  cheeks,  such  as  I  have  spoken  of,  were  discounted  and 
dealt  with  ?” 

A.  “Yes,  sir;  as  near  as  I  can  recollect,  that  is  the  way  it  was 

done.” 

Q.  “You  have  said  that  you  kept  the  interest  deducted  on  such 
transactions,  in  a  little  box  in  your  drawer,  separate  from  the  other 
moneys  there,  and  that  when  such  interest  amounted  to,  say,  five  hun¬ 
dred  dollars,  it  was  taken  by  Mr.  Boker;  was  any  memorandum  of  any 
sort  exchanged  between  you,  or  left  in  the  box,  when  the  interest  was 
thus  withdrawn  by  him  ?” 

A.  “No,  sir.” 

Q.  “You  said  it  was  placed  in  a  pocket-book,  and  that  pocket-book 
carried  and  deposited  in  a  fire-proof  in  the  vault  of  the  bank ;  how  do 
you  know  that  fact?” 

A.  “  Why,  Mr.  Boker  was  seen  to  take  the  money  in  and  take  the 
pocket-book  out  of  his  own  little  fire-proof.  1  did  say  that  he  was  seen 
by  me  to  take  it  in.  What  I  mean  when  I  said  be  was  seen,  was  that 
he  was  seen  by  others  also.” 

Q.  “  Where  was  this  fire-proof  located  ?” 

A.  “  It  was  just  inside  the  vault,  below  stairs,  but  on  the  same  floor 
with  the  banking  room,  I  mean  the  first  floor  of  the  building.” 

Q.  “When  you  say  you  and  others  saw  Mr.  Boker  do  this,  you  do  not 
mean,  I  suppose,  that  you  saw  him  do  it  only  once,  but  repeatedly !” 

A.  “I  tnd  others  saw  him  do  it  repeatedly.” 

Q.  “Was  not  the  position  of  the  vault,  and  his  use  of  it,  open  to  the 
observation  of  the  clerks  and  others  generally,  throughout  the  banking 

house?” 

A.  “Yes,  sir.” 

Q.  “  Had  not  Mr.  Schaffer,  the  cashier,  a  key  of  the  fire-proof,  as 
well  as  Mr.  Boker?” 

A.  “  I  know  of  but  the  one  key  ;  it  was  generally  left  in  the  fire-proof 
during  the  day ;  I  can’t  say  who  took  charge  of  it  at  night.” 

Q.  “  To  whom  did  the  chest  in  the  fire-proof,  in  which  these  moneys 
were  put,  belong  ?” 

A.  “  I  can’t  say  who  owned  it.” 

Q.  “  Do  you  not  know  that  it  did  not  belong  to  Mr.  Boker  ?” 

A.  “  I  do  not  know.” 

Q.  “  Is  it  yet  in  the  bank  ?” 

A.  “Yes,  sir.  I  believe  it  stands  just  where  it  did  then.  It  is  not 
iu  general  use,' but  I  believe  there  are  papers  in  it.  I  have  no  occasion 
to  go  to  it.” 
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Q.  “  Where  a  person  received  a  loan  or  discount  on  a  check,  which 
was  placed  in  your  drawer,  who  counted  out  and  handed  the  money  to 
him,  and  estimated  the  interest?” 

A.  “The  interest  was  generally  added  to  the  check.  It'  I  was  there, 
I  paid  the  money  to  the  person,  and  put  the  interest  in  the  back  of  the 
drawer.  If  there  was  no  interest  added  to  the  check,  the  interest  was 
paid  when  the  check  came  due  and  was  paid.  Whenever  the  face  of 
the  check  was  for  the  aggregate  amount  of  principal  and  interest.  I 
would  take  the  aggregate  amount  from  the  drawer,  pay  the  principal  to 
the  borrower,  and  deposit  the  interest  in  the  box  in  the  back  of  my 
drawer.  When  the  amount  of  interest  was  not  added  to  the  face  of  the 
check,  but  was  paid  when  the  check  was  paid,  I  would  put  the  interest 
Jnto  the  box  ;  sometimes  a  check  was  given  for  the  interest,  and  when 
the  check  was  collected,  I  would  put  the  money  in  the  box.” 

Q.  “There  was  then,  was  there  not,  so  much  more  money  in  the  bank 
than  the  books  of  the  bank  called  for,  by  the  amount  which  was  in  the 
little  box  ?” 

A.  “The  interest  in  the  little  box  was  not  carried  into  the  books  of 
the  bank.  I  did  not  account  for  this  interest  in  my  stated  settlements 
of  cash,  and  did  not  take  any  account  of  it.  There  never  was  any  ac¬ 
count  of  it.  1  never  knew  what  was  there  till  Mr.  Boker  took  it  out 
and  handed  it  to  me  to  count.” 

Q.  “  This  money  in  the  box  remained  in  your  custody,  did  it  not,  unti; 
it  reached  the  round  sum  you  have  spoken  of?” 

A.  “  "Yes,  sir.” 

Q.  “Did  not  that,  with  your  other  moneys,  go  into  the  vault  every 
night?” 

A.  “Yes,  sir ;  until  it  got  sufficiently  large  in  amount  to  be  removed 
from  my  drawer.” 

Q.  “  Do  you  not  know  that  that  interest  fund,  so  to  speak,  was  lent 
out,  or  became  the  subject  of  loan,  for  which  evidences  of  debt,  of  some 
kind,  were  given  ?” 

A.  “  I  do  not  know  what  became  of  it  after  it  was  taken  out  and  put 
away  ;  I  know  nothing  further  about  it.” 

Q.  “  As  to  those  checks  or  papers  classified  as  ‘  sundries,’  were  not 
they,  or  some  of  them,  placed  in  the  drawer  as  representatives  o1 
money,  without  money  having  been  cotemporaneously  taken  from  the 
drawer  ?” 

A.  “  They  were  all  counted  by  me  as  cash  ;  charged  to  me  as  cash  in 
my  work  ;  I  do  not  recollect  the  process  by  which  it  was  done.” 

Q.  “  Do  you  mean  to  say  that  each  one  of  those  papers  called 
‘  sundries,’  at  the  time  it  was  placed  in  your  drawer  and  counted  as  cash, 
was  a  substitute  for  cash  at  the  same  time  taken  from  the  drawer  ?"' 

A..  “  I  can’t  recollect  how  it  was  done  ;  but  it  was  counted  by  me  a^ 
the  time  it  was  done,  as  specie  funds.” 
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Q.  “  You  have  said,  at  the  top  of  page  106,  1  it  (viz.,  the  withdrawal 
of  money  from  your  drawer,  mentioned  by  you  on  page  105,)  was  no¬ 
ticed  in  the  bank  by  others,  and  they  spoke  to  me  on  the  subject,  one 
gentleman  in  particular.’  Please  state  who  the  persons  were  that  you 
alluded  to,  and  mention  the  name  of'  the  one  gentleman  in  particular?” 

A.  “The  one  gentleman  in  particular  was  Mr.  Lyle,  who  stood  with 
his  face  to  his  desk,  right  by  the  door  of  the  bank  ;  he  frequently  used 
to  remark  it  to  Mr.  Watson,  who  was  on  the  other  side,  who  has  asked 
me  about  it,  and  I  do  not  know  but  that  he  made  a  memorandum  at 
the  time.  I  believe  several  others  saw  him  go  in.  I  think  my  assistant 
noticed  it.  I  do  not  see  how  they  could  help  noticing  it.” 

Q.  “  Did  you  not  mention  the  subject  to  the  cashier,  and  did  he  not 
say  to  you,  in  substance,  that  the  bank  had  security  for  every  dollar 
that  was  out  ?  If  not,  what  did  he  say  on  the  subject?” 

A.  “I  mentioned  it  to  Mr.  Boker,  and  he  told  me  he  had  security ; 
I  then  mentioned  it  to  Mr.  Schaffer,  and  told  him  what  Mr.  Boker  had 
said;  I  don’t  recollect  that  he  confirmed  Mr.  Boker  exactly,  but  he 
spoke  in  relation  to  some  stocks  that  he  knew  Mr.  Boker  had.” 

Q.  “Did  you  not  ask  Mr.  Schaffer  if  he  had  seen  the  securities,  and 
did  he  not  say  that  he  had  seen  them  ?” 

A.  “I  do  not.  recollect  that  he  told  me  that,  but  from  what  he  said,, 
I  should  judge  he  knew  there  was  some  there.” 

Q.  “  Did  you  not  say  to  Mr.  Boker  that  you  were  uneasy  at  the  very 
large  amount  of  money  that  was  out  of  the  bank,  and  was  it  not  in 
reference  to  that  very  large  sum  that  you  made  the  suggestion  to  Mr. 
Boker,  and  was  it  not  the  reference  to  the  same  sum  that  he  replied  he 
had  security  for  the  w'hole  of  it?” 

A.  “It  was  in  reference  to  the  large  sum  that  was  out  on  checks 
lying  in  my  drawer  ;  it  being  an  irregular  way  of  doing.” 

Q.  “Those  checks  amounting  to  about  how  much  ?” 

A.  “  The  books  will  show ;  there  was  nothing  said  about  amount ;  it 
was,  perhaps,  some  hundreds  of  thousands  of  dollars.” 

Q.  “  Did  you  not  after  this  conversation  with  Mr.  Boker.  being  still 
uneasy,  go  to  the  cashier,  and  tell  him  what  had  passed  between  you 
and  Mr.  Boker,  and  did  he  not  tell  you  that  there  was  security  for  that 
money,  and  upon  your  asking  him  if  he  had  seen  the  securities,  did  he 
not  reply  that  he  had  ?” 

A.  “I  do  not  recollect  asking  him  if  he  had  seen  the  securities,  but 
he  intimated  that  he  knew  of  some  securities  which  Mr.  Boker  had.” 

Mr.  Lehman  appears  to  have  had  a  very  serious  con¬ 
versation  with  Mr.  Boker  on  the  subject.  He  says,  at 
page  105 : 
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’•  I  bad  a  conversation  with  Mr.  Boker.  I  do  not  recollect  bow  long 
ago  it  was.  It  was  in  regard  to  the  amount  and  to  the  consequences, 
and  he  told  me  that  he  had  securities  for  the  amount  that  he  had  out,  and 
intimated  that  it  would  be  made  right  whenever  it  was  necessary,  or 
something  to  that  effect.  I  don’t  recollect  the  express  words.” 

Q.  “State  the  consequences  you  spoke  of'?'’ 

A.  “I  asked  him  what  the  consequences  would  be  in  case  of  his 
death,  and  how  these  amounts  might  be  made  up  and  returned,  or  what 
arrangements  could  be  made.  He  told  me  that  he  had  securities  for 
these  amounts.” 

Q.  “  What  led  you  to  speak  to  him  on  the  subject?” 

A.  “  1  always  believed  it  to  be  and  knew  it  to  be  a  very  wrong  thing. 
I  knew  that  he  was  using  money  that  belonged  to  the  Bank,  and  I 
thought  it  might  be  of  some  serious  consequence  to  me.  I  never  made 
any  attempt  to  stop  him,  any  further  than  that.  I  told  him  I  felt  un¬ 
easy  about  it.  It  was  noticed  in  the  bank  by  others,  and  they  spoke  to 
me  on  the  subject,  one  gentleman  in  particular.” 

This  witness,  Mr.  Lehman,  testifies  from  positive  know¬ 
ledge  of  the  facts  he  relates;  and  he  has  given  you  the  esti¬ 
mate  of  the  amount  Mr.  Boker  received  from  the  box  in 
his  drawer.  It  was  a  subject  on  which  no  one  but  himself 
and  Mr.  Boker  had  the  amount  of  knowledge  necessary  to 
give  full  and  true  information.  It  was  a  subject  too,  about 
which  his  mind  was  severely  exercised.  jST o  witness  could 
better,  or  as  well,  testify  to  the  extent  and  character  of  these 
transactions.  I  have  read  to  you  his  cross-examination  by 
Mr.  "Wharton.  It  was  searching  and  exhaustive;  but  it 
could  not,  and  did  not,  shake  the  testimony.  Mr.  Lehman 
recollected  too  well  the  transactions  he  was  describing. 

I  next  refer  to  the  testimony  of  Charles  A.  Pearson,  the 
assistant  of  Mr.  Lehman,  at  page  130,  Yol.  1: 

I  will  remark  that  the  books  F.  S.  11  and  12,  which  Mi’. 
Pearson  refers  to  in  his  testimony,  are  the  only  existing 
records  of  the  transactions  we  are  now  considering,  and 
these  show  only  the  amount  of,  but  do  not  show  the  sums 
of  interest  paid  on  the  different  loans  ;  and  the  entries  in 
them  only  commence  in  July,  1856.  Prior  to  that  time  a 
slate  was  used. 

“Books  marked  F.  S.  No.  11,  and  No.  12,  being  shown  witness,  lie 
says: — ‘I  recognize  these  books;  they  are  mostly  in  my  handwriting; 
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they  were  user!  in  settling  the  cash  at  the  end  of  the  day,  the  paying 
teller’s  cash  ;  they  are  the  only  daily  record  of  the  settlement  of  the 
first  teller’s  cash,  in  the  shape  of  memoranda.  The  items  in  those  two 
books  represent  so  much  cash,  in  memorandum  checks  ;  for  example, 
I  turn  to  July  23,  1856,  in  No.  11,  those  entries  were  all  made  by  order 
of  the  President,  for  the  purpose  of  settling  the'  cash  ;  each  item  rep¬ 
resenting  so  much  cash.  P.  S.,  No.  13,  is  mostly  in  my  handwriting; 
it  was  kept  and  used  for  entering  the  discount  on  uncurrent  bank  notes, 
and  relief  notes,  sold  to  brokers  and  different  parties  ;  the  items  rep¬ 
resent  the  amount  of  the  discount  paid,  not  of  the  notes  sold  ;  there  was 
no  uncurrent  or  relief  notes  sold,  to  my  knowledge,  during  the  period 
covered  by  that  book,  except  those  entered  there  ;  I  generally  attended 
to  the  selling  of  them  myself;  sometimes  I  sold  them  myself,  sometimes 
I  sent  them  out  by  some  one  in  the  bank.  The  sums  entered  in  No. 
13,  had  not,  to  my  knowledge,  any  connection  with  the  sums  taken 
from  the  drawer,  and  entered  in  No.  9,  and  No.  10. 

There  was  money  placed  in  thd  back  of  the  teller’s  drawer,  by  Mr. 
Boker,  from  time  to  time,  and  by  him  taken  out,  of  which  there  was  no 
memorandum  at  all ;  it  was  in  the  box  of  the  teller’s  drawer,  under  the 
bills  of  the  denomination  of  $500  ;  although  separate  from  those  bills. 
As  far  as  T  can  recollect,  the  practice  was  going  on  in  1852,  w'hen  1 
entered  the  Bank,  and  continued  on  until  the  death  of  Mr  Boker.  The 
money  placed  in  the  box  was  derived,  as  far  as  I  know,  from  notes  dis¬ 
counted  ;  I  have  seen  money  put  in  the  drawer.” 

Q.  “  Did  you  see  the  transactions  out  of  which  the  moneys  in  that 
box  were  derived,  and  what  were  they  ?” 

A.  “Yes;  I  have  seen  notes  discounted,  and  the  interest  placed  in 
that  drawer.  For  instance,  there  would  be  given  checks,  dated  some 
three  or  four  days,  or  a  week  ahead,  the  interest  on  which  would  be 
placed  in  the  drawer  by  Mr.  Boker.  Every  two  or  three  weeks,  or  three 
or  four  weeks,  just  as  suited  him,  Mr.  Boker  would  take  money  out  of 
the  drawer  ;  there  was  no  particular  time  ;  he  placed  it  in  his  private 
memorandum  book  in  the  vault.  He  changed  it  for  large  notes  when 
he  took  it.  Mr.  Lehman  counted  it  in  order  to  ascertain  what  it  was.” 

On  cross-examination  he  testified  as  follows  : 

Q.  “Was  not  the  fact,  that  there  was  interest  money  kept  in  part 
of  the  paying  teller’s  drawer,  and,  that  Mr.  Boker  would  take  it  there¬ 
from  and  put  it  in  the  vault,  known  to  many  officers  and  clerk?  of  the 
bank  ;  and,  indeed,  was  there  any  secret  about  it?” 

A.  “  It  may  have  been  known  to  some  or  all  of  them,  I  do  not  know. 
It  was  no  secret,  as  far  as  Mr.  Lehman  and  myself  were  concerned  ; 
we  knew  that  he  did  it.” 
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Q.  “Look  upon  F.  S.,  No.  12,  under  date  of  September  20th,  1856, 
and  say,  if  the  “sundries,”  therein  noted,  being  ten  items  in  number, 
are  in  your  handwriting,  and  if  so,  what  do  those  items  represent,  to 
the  best  of  your  knowledge  and  belief?” 

A.  “  They  are  in  my  handwriting,  and  represent  memorandum  checks 
placed  there  by  order  of  the  President,  as  far  as  I  know  of.” 

Q.  “Whose  memorandum  checks?  mention  all  or  any,  if  you  don’t 
recollect  all  ?” 

A.  “  I  cannot  recollect  any,  further  than  checks  placed  there  by  the 
president,  or  by  his  orders.” 

Q.  “  Look  upon  one  item  under  date  of  August  16th,  1856,  thus, 
‘W.  L.  S.,  $71,602.24;’  then  look  upon  item  under  date  of  August 
19th,  1856,  three  days  afterwards,  ‘  sundries,  $71,602.24,’  and  say, 
whether  they  are  or  are  not  the  same  item  ?” 

A.  “  I  presume  they  are ;  W.  L.  S.,  are  the  initials  of  our  cashier, 
but  what  they  represent  I  can’t  say.” 

Q,.  “  Do  you  not  see  that  the  same  item  of  $71,602.24,  appears  under 
date  of  August  21st,  1856,  August  23d,  August  26th,  August  28th, 
August  30th,  September  2d,  4th,  6th,  9th,  11th,  &c.,  and  can  you  not, 
after  thus  refreshing  your  memory,  and  after  having  made  repeated  en¬ 
tries  of  the  same  item  which  you  have  said  was  a  check ;  tell  us  whose 
check  it  was  ?” 

A.  “  No,  sir,  further  than  it  being  a  memorandum  check.” 

Q.  “  Did  you  make  those  entries  from  papers  before  you,  or  from  any 
other  sources,  and  what?” 

A.  “They  are  made  from  memorandum  checks  in  the  drawer.” 

At  page  134,  lie  is  asked  : 

Q.  “  Look  upon  the  item  ‘  sundries,’  as  it  occurs  in  those  books.  No. 
11  and  No.  12,  and  say  whether  you  know  that  the  cash  or  money 
represented  by  those  items  ‘  sundries,’  ever  came  out  of  the  paying 
teller’s  drawer  ?” 

A.  “  Yes,  sir,  it  did.” 

Q.  “  How  do  you  know  that?  State  fully.” 

A.  “  Those  items  were  from  time  to  time  placed  in  Mr.  Lehman’s 
drawer,  for  which  he  paid  money.  I  am  stating  this  of  my  own  knowl¬ 
edge.” 

Q.  “  You  were  present  and  saw  it  done  ?” 

A.  “  I  may  not  have  been  present  and  seen  it  done.” 

Q.  “  Then  how  do  you  know  it  ?” 

A.  “  I  know  it  from  the  fact  that  it  takes  all  of  those  entries  on  the 
respective  days,  to  make  up  the  cash  settlements.” 
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Mr.  Schaffer  introduces  the  subject  at  page  321,  Yol.  1  : 

Q.  “  Were  not  the  losses  incurred  on  behalf  of  persons  not  having 
accounts  in  the  bank,  which  arose  from  discounts  for  them  or  loans  to 
them,  charged  to  this  account  B.  R.  No.  2  ?  or  were  they  not  covered 
by  that  account  ?” 

A.  “ Ido  not  know  but  Mr.  Boker  gave  me  to  understand  that  they 
were.” 

Q.  “  If  not  to  that  account,  do  you  know  of  any  other  account  in 
the  bank  to  which  such  losses  were  charged  ?” 

A.  “  I  do  not  know  any  other  account  they  could  be  charged  to, 
unless  it  might  have  been  to  a  fund  that  was  kept  in  the  first  teller’s 
drawer.” 

Q.  “What  was  that  fund,  and  how  was  it  managed  and  accounted 

for  ?” 

A.  “  It  was  money  arising  from  interest  on  loans,  temporary  loans 
generally,  from  the  first  teller’s  drawer.  It  was  managed  by  Mr.  Boker, 
who  always  took  charge  of  it.  I  do  not  know  how  it  was  accounted 
for.” 

Q.  “  Who  knew  of  the  existence  of  that  fund  and  of  the  fact  of  its 
management  by  Mr.  Boker,  besides  Mr.  Boker  and  yourself?” 

A.  “  The  paying  teller.  It  was  all  under  his  eye ;  I  do  not  know 
who  else.” 

Q.  “  Did  not  the  money  taken  for  the  loans  which  produced  this 
fund  as  interest,  appear  on  the  books  as  cash,  under  the  head  of  specie 
or  specie  funds  ?” 

A.  “  Yes.” 

At  page  330,  he  is  asked  : 

Q.  “  Please  state  whether,  to  your  knowledge,  the  late  Mr.  Boker  at 
anytime  paid  into  the  Girard  Bank  the  sums  collected  in  the  small  box 
in  Mr.  Lehman’s  drawer,  which  you  have  said  he  took  charge  of?” 

A-  “  I  have  no  knowledge  of  his  having  done  so.” 

Some  light  has  been  shed  on  this  subject  by  Mr.  Tucker  ; 
his  testimony  shows  how  impossible  it  is  to  ascertain  the 
sums  of  interest  received  by  Mr.  Boker  from  the  box) 
even  if  we  know  the  amounts  of  loans,  because  he  received 
interest  at  market,  as  well  as  legal,  rates. 

At  page  662,  Yol.  2,  Mr.  Tucker  is  asked  : 

Q.  “  Were  you  not  frequently  at  the  Girard  Bank  during  Mr.  Boker’s 
presidency?” 
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A.  “  I  was  frequently,  almost  daily  for  many  years.” 

Q.  “  Were  you  or  were  you  not  on  terms  of  intimate  and  familiar 
business  acquaintanceship  with  him  as  president  of  the  Girard  Bank?’’ 

A.  “  I  was.” 

Q.  “Do  you  remember,  and  if  so,  please  state  what  course  was  taken 
by  Mr.  Boker  at  the  bank  when  interest  on  any  loans  was  paid  there  ?” 

A.  “Mr.  Boker  usually,  on  such  occasions,  with  me,  stood  by  the 
side  of  the  paying  teller,  and  the  money  for  the  interest  was  put  or 
placed  on  the  counter  before  both  of  them.” 

Q.  “  You  had  a  great  many  such  transactions  with  Mr.  Boker  during, 
his  presidency  ?” 

A.  “  I  had  a  great  many.  I  never  saw  any  exception  to  this  course 
on  such  occasions  ?” 

Q.  “Did  there  appear  to  be  any  concealment  on  the  part  of  Mr. 
Boker  of  the  fact  of  interest  being  taken  in  that  way,  or  of  the  interest 
itself,  when  paid  and  received  ?” 

A.  “Not  the  least.” 

Q.  “Was  the  money  left  in  the  presence  of  the  clerks,  and  if  so, 
generally  of  whom  ?” 

A.  “  It  was  left  in  the  presence,  generally,  if  not  always  of  the  pay¬ 
ing  teller.” 

Q.  “  When  you  speak  of  payments  of  interest,  you  refer  to  interest 
on  short  loans,  do  you  not,  and  not  to  nbtes  discounted  where  the 
interest  is  deducted  from  the  face  ?” 

A.  “  I  did  not  refer  to  notes  discounted  by  the  board,  but  to  the 
direct  transactions  with  Mr.  Boker.” 

Q.  “  Did  those  transactions  include  short  loans  ?” 

A.  “  Yes,  sir.” 

Q.  “  Did  they  occur  daily,  or  how  often  ?” 

A.  “Not  daily  with  me,  but  very  frequently.” 

Q.  “  Were  the  amounts  large  ?” 

A.  “They  were.  I  speak  of  my  transactions  as  President  of  the 
Beading  Railroad  as  well  as  individually.” 

Q.  “  What  rates  of  interest  did  you  pay  Mr.  Boker  ?” 

A.  “  All  rates,  from  six  to  twelve  per  cent.,  and  I  think  sometimes 
even  higher.” 

Q.  “  Did  these  transactions  also  include  notes  discounted  by  Mr. 
Boker,  but  not  by  the  board  ?” 

A.  “  Nes,  sir.” 

At  page  218  ancl  219,  Yol.  1,  Mr.  Lane  testifies  as  to  the 
sums  collected  in  the  box.  He  says  : 

A.  “The  money  thus  made  at  the  paying  and  receiving  desks  was 
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derived  from  interest  on  short  loans,  aud  was  set  apart  by  the  tellers. 
Mr.  Boker  suited  his  convenience  in  disposing  of  it ;  it  was  exclusively 
disposed  of  by  him,  and  nowheres  upon  any  of  the  books  of  the  bank 
do  I  find  that  the  bank  ever  received  the  benefit  of  any  portion  of  this 
money,  unless  we  assume  that  some  of  these  items  designated  as  cash, 
appearing  from  time  to  time  to  the  credit  of  discount  and  interest  and 
assets  account  represented  the  money  so  named.  No  record  was  kept 
by  the  tellers  of  the  amount  so  made.  The  first  teller,  I  believe,  kept 
the  moneys  so  made,  while  in  his  possession,  in  a  small  box,  and  the 
receiving  teller,  in  a  small  bag;  but  neither  of  them,  I  believe,  kept 
any  account  of  this  money,  or  of  the  items  composing  it,” 

At  page  219,  lie  is  asked  : 

Q.  “  In  what  way  was  any  money  made  at  the  receiving  teller’s  desk  ? 
Was  it  not  only  when  any  interest  was  paid  upon  an  overdraft  ?” 

A.  “  An  overdraft  would  not  be  connected  with  the  workings  of  the 
receiving  teller’s  desk.  The  money  was  made  in  this  manner.  A 
depositor  who  desired  a  loan  for  a  few  days  would  draw  his  check  for 
that  amount,  dated  ahead,  which  when  it  received  the  endorsement  of 
Mr.  Boker  as  expressed  by  the  figure  A.  signifying  his  acceptance, 
was  passed  to  the  depositor’s  credit,  and  the  interest  was  placed  in  the 
bag  I  have  spoke  of.  The  check  itself  at  the  close  of  the  day  would 
be  passed  over  to  the  first  teller  with  whom  it  remained  until  maturity, 
when  the  check  would  be  charged  up  to  the  party’s  account;  he  having 
ih  the  meantime  made  it  good.  There  was  other  money  made  at  the 
receiving  teller’s  desk  from  exchanges  on  foreign  items  ;  these  were, 
however,  I  believe  credited  from  time  to  time  to  expense  account  by 
the  receiving  teller.  In  some  cases  the  party  would  pay  the  interest  in 
cash,  and  sometimes  it  would  be  added  to  the  check.  When  the  inte¬ 
rest  was  added  to  the  check,  the  party  received  credit  for  the  principal 
merely,  and  when  the  check  was  charged  up  he  was  charged  with  the 
face  of  the  check  which  included  interest.  The  interest  was  always  put 
into  the  bag,  by  the  receiving  teller,  at  the  time  the  money  was  passed 
to  the  party’s  credit.  These  are  the  only  methods  by  which  money  was 
made  at  the  receiving  teller’s  desk.” 

Mr.  Lane  speaks  of  discount  and  interest  account  as  the 
proper  receptacle  for  the  entries  of  these  profits.  Mr.  Bo¬ 
ker  himself,  however,  tells  us  where  to  look  for  them.  At 
page  5,  Vol.  2,  Mr.  White  says: 

“I  have  repeatedly  heard  him  (Mr.  Boker)  speak  of  the  gain  on  dis¬ 
counts  of  that  kind,  (demand  loans,)  under  the  name  of  back  door 
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interest,  with  which  he  enriched  the  assets  of  the  bank,  or  the  unpro¬ 
ductive  remnant  of  securities  which  he  received  from  the  assignees.” 

At  page  90,  he  is  asked : 

“When  Mr.  Boker  said,  as  you  have  heretofore  testified,  that  the 
institution  got  the  benefit  of  the  same  (that  is,  profits  made  by  what 
he  called  back  door  interest),  by  enriching  the  assets,  was  any  inquiry 
made  at  the  board  on  the  subject  of  his  remark  ?” 

A.  “  I  do  not  recollect  any  inquiry  as  to  how  the  assets  were  enriched. 
I  recollect  his  saying  in  that  connection  that  the  assets  had  been  ap¬ 
praised  at  too  high  a  figure  when  the  bank  stock  was  cut  down  to 
$12.50  a  share,  which  ought,  he  said,  to  have  been  $10  only.  He  there¬ 
fore  remarked  there  was  a  deficiency  to  fill  up  in  order  to  make  the 
capital  whole.” 

Mr.  White  thus  informs  us,  that  Mr.  Boker,  referred  fre¬ 
quently  to  assets  account,  as  the  proper  place  to  look  for,  and 
expect  to  find,  those  credits  of  interest. 

Now,  referring  to  assets  account,  appendix,  page  8,  no 
unexplained  entries  of  “cash”  appear  in  1855  or  1856  or 
1857,  and  in  discount  and  interest  account,  from  November, 
1852  to  1858,  appendix,  pages  14  to  26,  looking  for  credits 
of  “  cash”  to  identify  them  with  these  profits,  you  find 
not  one  on  page  14  ;  not  one  on  page  15 ;  not  one  on  page 
16 ;  not  one  on  page  17  ;  not  one  on  pages  18,  19,  20  or  21, 
22,  23  or  24,  25  or  26,  excepting  in  the  year  1857,  some 
small  entries,  not  corresponding  with  the  sums  stated  by  Mr. 
Lehman. 

Turning  again  to  assets  account,  you  find  but  seven 
“cash”  entries,  between  the  first  of  January,  1853,  and  the 
first  of  January,  1858.  Five  of  them  can  by  no  analogy  or 
construction  refer  to  the  amounts  received  by  Mr.  Boker ; 
two  sums  of  $1000,  are  the  only  ones  which  have  such  re¬ 
ference.  I  have  thus  shown  that  from  January  1,  1853,  to 
January  1,  1858,  inclusive,  five  consecutive  years,  when 
these  profits  were  heavy,  none,  excepting  these  two  sums, 
were  accounted  for.  The  credits  of  “cash”  prior  to  Jan¬ 
uary  1,  1853,  will  be  considered  hereafter. 

I  pass  now  to  the  18th  claim,  which  ought  not  to  be  con- 
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tested,  and  I  do  not  know  that  it  is.  The  facts  are  these  : 
It  appears  that  Mr.  Geo.  W.  Richards  negotiated  notes  with 
Mr.  Boker,  (which  were  transferred  from  B.  R.,  2,  to  the  dis¬ 
count  hook,)  and  that  he  deposited,  among  other  collaterals, 
200  shares  of  Girard  Bank  Stock.  Mr.  Boker  transferred 
to  himself  these  200  shares  of  stock  on  the  21st  of  July, 
1857,  and  pledged  them ,  with  his  own  stock,  to  the  bank,  as 
collateral  to  his  debt  of  $24,000.  After  Mr.  Baker’s  death, 
Mr.  Richards,  when  he  examined  his  collaterals,  discovered 
that  his  stock  was  missing,  and  demanded  a  credit  for  its 
value.  The  bank  refused,  and  brought  suits  against  Mr. 
Richards  and  Geo.  W.  Richards  &  Sons,  and  in  that  suit 
the  defendants  took  this  defence.  Notices  of  the  suits,  and 
of  the  trial,  were  served  upon  the  administrators  of  Mr. 
Boker ;  they  appeared  at  the  trial,  and  the  verdict  passed 
for  the  defendants,  upon  this  point,  reducing  the  amount 
of  the  claim  of  the  bank,  by  the  sum  of  $2,841,15,  being  the 
price  of  the  stock  at  11^  per  share,  on  the  day  it  was  trans¬ 
ferred  to  Mr.  Boker,  with  interest  on  that  sum  to  the  date 
of  trial. 

Mr.  Richards  was  examined  at  page  391,  Vol.  1,  after  the 
final  result  of  the  suits. 

“  Note  being  shown  witness,  he  says  this  in  my  note  :  it  ought  to  be 
held  by  the  Girard  bank.  Mr.  Biddle,  for  the  bank  produces  the  note 
being  dated  May  5,  1859,  at  60  days,  for  $12,570.50,  made  by  G.  W. 
Richards,  to  order  of  George  W.  Richards  &  Son,  and  by  them  en¬ 
dorsed.” 

Q.  “  Did  that  note  represent  the  balance  of  a  loan  made  to  you  by 
the  Girard  bank,  or  by  Mr.  Boker  for  the  bank?” 

A.  “It  represented  a  series  of  notes  that  had  fallen  due  during  the 
year  1858,  and  which  were  given  in  part  for  a  loan  obtaiued  from  th^ 
bank.” 

Q.  “  At  the  time  the  original  loan  was  ma‘de  did  you  deposit  any, 
and  if  so,  what  collaterals  to  secure  the  payment  of  the  loan?” 

A.  “  I  deposited,  first  a  mortgage  on  property  in  West  Philadel¬ 
phia;  I  think  the  mortgage  was  for$4,000.  and  it  was  made  in  favor 
ot  Mr.  Boker,  the  president  of  the  bank,  but  not  as  president;  also 
five  or  six  bonds,  drawn  by  a  person  of  the  name  of  Ellwood  Matlack, 
for  $8,000  each ;  also  certificates  for  250  shares  Girard  bank  stock; 
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and  subsequently  one  of  those  $8,000  bonds  was  withdrawn  and  eleven 
bonds  of  Camden  and  Atlantic  Railroad  substituted,  together  with 
three  notes  of  hand,  one  drawn  by  Rev.  Dr.  Durbin,  for  about  $360, 
one  drawn  by  Wm.  C.  Milligan,  for  $500,  and  one  by  Mr.  Sam’l  Rich¬ 
ards,  for  $500  ;  I  think  there  was  also  certificates  for  ten  or  twenty 
shares  of  preferred  Camden  and  Atlantic  stock  in  addition  to  that 
mentioned  above.” 

Q.  “  'With  whom  were  these  collaterals  deposited  ?” 

A.  “  With  the  president  of  the  bank,  Mr.  Boker.  I  think  the  loan 
was  effected  in  November,  1856.” 

Q.  “  Did  you  at  any  time  call  to,  examine  your  collaterals,  and  if  so, 
when,  and  what  did  you  see,  and  whom  did  you  call  upon?” 

A.  “  I  did  call  to  see  them,  perhaps  twice,  before  Mr.  Boker’s  death  ; 
on  one  occasion  Mr.  Boker  showed  them  to  me  himself,  and  handed  me 
the  bundle ;  on  another  occasion  the  cashier  handed  me  the  bundle. 
It  was  before  July,  1857,  I  called  on  the  president.  It  was  when  the 
exchanges  were  made  about  the  Camden  and  Atlantic  bonds.” 

Q.  “  Was  the  Girard  Bank  stock,  the  whole  250  shares  in  the  bundle 
then?” 

A.  “  Yes,  sir.” 

Q.  “  Did  you  call  upon  any  one  in  regard  to  these  collaterals  after 
Mr.  Boker’s  death,  and  if  so,  what  passed,?” 

A.  ‘‘A fter  Mr.  Boker’s  death,  the  cashier  asked  me  what  securities 
I  had  in  the  bank.  I  told  him.  He  replied:  I  will  go  and  get  your 
bundle  and  we  will  look  at  them.  He  brought  the  bundle  and  the  200 
shares  of  stock  were  not  there.  I  should  think  this  was  two  or  three 
wmeks  after  Mr.  Boker’s  death.’ 

At  page  396,  Mr.  Biddle  produces  broker’s  certificate 
that  Girard  bank  stock  (old  stock)  sold  on  July  21st,  1857, 
the  day  of  transfer  on  certificate,  at  eleven  and  five-eighths, 
Certificate  admitted  without  objection. 

At  page  395,  Yol.  1,  is  Mr.  Boker’s  stock  account  with 
the  Girard  bank ;  he  is  credited  “July  21,  1857,  by  Geo. 
W.  Richards,  200  shares.” 

At  page  393,  Yol.  1,  Mr.  John  Reeves  is  called. 

“  Witness  being  shown  the  cancelled  certificate  book  of  tbe  bank,  is 
asked  whether,  in  July,  1857,  any  stock  standing  in  the  name  of  George 
W.  Richards  was  transferred,  and  if  so,  to  whom  and  by  w7hose  direct¬ 
ions  ?” 

A.  “  The  stock  was  transferred  July  21,  1857,  from  George  W.  Rich¬ 
ards  to  Charles  S.  Boker,  by  the  order  of  Mr.  Boker.  Mr.  Boker  gave 
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me  three  certificates  of  stock,  two  of  one  hundred  each,  and  one  of  fifty, 
together  with  the  powers  of  attorney,  all  in  the  name  of  George  W. 
Richards,  requesting  me  to  put  the  stock  in  his  own  name.  This  was 
in  the  afternoon  after  bank  hours.  I  then  dated  the  back  of  the  certi- 
cates,  where  we  take  transfers,  and  having  done  this,  Mr.  Boker  with¬ 
drew  the  certificate  for  fifty  shares,  intimating  that  but  two  hundred 
shares  should  be  transferred  to  his  name.  The  power  of  attorney  be¬ 
ing  in  blank,  I  obtained  the  signature  of  one  of  the  clerks,  F.  B. 
Reeves,  as  attorney.  Mr.  Boker  did  not  call  for  his  certificate  imme¬ 
diately,  as  he  was  buying  stock  at  the  time.  When  a  certain  amount 
was  made  up,  he  requested  me  to  issue  a  certificate  for  the  whole 
amount,  in  which  amount  the  two  hundred  shares  above  referred  to 
were  included,  Mr.  Boker  subsequently  receipted  for  this  stock,  and 
it  was  passed  to  his  credit.  Those  two  hundred  shares  stand  still  in 
his  name.  This  took  place  in  the  President  and  Cashier’s  room.  No 
one  wras  present  but  ourselves.  We  were  sitting  at  the  same  table.” 

“  Witness  now  refers  to  the  certificates  and  powers  contained  in  the 
book  above  mentioned.” 

Q.  “  Witness  being  shown  certificate  of  Girard  Bank  stock  No.  601, 
for  714  shares,  to  Charles  S.  Boker,  dated  July  31,  1857,  is  asked 
whether  that  certificate  includes  the  two  hundred  shares  just  referred 
to?” 

A.  “It  does.  The  certificate  is  in  my  handwriting  and  was  made  out 
by  me.” 

This  completes  the  evidence  on  this  subject,  and  it  is  con¬ 
clusive.  The  matter,  however,  has  been  adjudicated;  it 
was  tried  in  the  actions  brought  on  the  original  loan,  and 
the  verdict  and  final  judgment  in  those  actions  determined 
the  loss  sustained  by  the  bank. 

I  now  proceed  to  the  19th  item.  The  transactions  referred 
to  under  this  head,  are  among  the  startling  revelations  that 
have  occurred  since  the  investigation  of  this  cause  com¬ 
menced.  They  relate  to  moneys  received  by  Mr.  Boker 
from  Mr.  Wiltbank,  Thurlow,  llughes  &  Co.,  and  Godfrey 
&  Co.  as  compensation  for  the  use  of  the  money  of  the  bank- 
As  regards  the  transactions  with  Mr.  Wiltbank,  a  statement 
is  made  by  that  gentleman  at  page  286,  Yol.  1.  His  state¬ 
ment  is  substantially  this:  that  he  had  money  transactions 
with  Mr.  Boker  as  early  as  1816,  when  the  Girard  Bank  re- 
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commenced  operations;  that  Mr.  Boker  then  offered  to 
furnish  a  guarantee  to  Yyse  &  Sons,  of  New  York,  for  a 
commission  of  per  cent. ;  that  that  arrangement  continued 
until  the  commissions  for  the  guarantees  amounted  to  about 
$4,000,  when  Mr.  Boker  proposed  that  Mr.  Wiltbank  should 
give  him  notes  to  the  amount;  that  the  notes  were  given 
and  paid,  amounting  to  about  $4,000. 

His  next  arrangement  with  Mr.  Boker  was  this:  that. 
Messrs.  Boker,  Bros.  &  Jones  should  advance  their  paper  to 
Mr.  Wiltbank  for  about  $12,000,  which  notes  were  to  be 
discounted  by  the  Girard  Bank  ;  that  that  firm  was  to  pur¬ 
chase  of  Mr.  Wiltbank,  and  receive  a  certain  amount  of  the 
profit  on  the  transactions,  but  that  those  purchases  amounted, 
comparatively  speaking,  to  little.  That  arrangement  was 
closed  by  paying  to  Boker,  Bros.  &  Jones,  at  the  suggestion 
of  Mr.  Boker,  the  sum  of  $1,000,  which  Mr.  Boker  considered 
was  all  they  ought  to  have  under  the  circumstances.  After 
that,  Mr.  Boker  entered  into  the  arrangement  to  which  I  am 
now  to  make  particular  reference.  He  agreed  to  discount 
Mr.  Wiltbank’s  notes,  and  Mr.  Wiltbank,  in  compensation 
for  that,  was  to  exhibit,  and  he  was  in  the  habit  of  exhibit¬ 
ing  to  Mr.  Boker,  a  statement  of  the  profits  of  his  business, 
in  the  month  of  July  annually,  when,  after  changing  off  the 
interest  account  and  expenses,  the  balance  was  divided  be¬ 
tween  Mr.  Boker  and  himself.  Mr.  Boker  suggested  the 
division  ;  sometimes  it  was  nearly  one-half,  sometimes  not 
so  much.  Mr.  Wiltbank  testifies  at  page  287,  Yol.  1,  as 
follows : 

“  I  was  in  the  habit  of  submitting  to  Mr.  Boker  in  the  month  of  July 
a  statement  of  the  profits  of  the  business,  at  which  time,  after  charg¬ 
ing  off  the  expenses  and  the  interest  account,  the  balance  wras  divided 
•between  Mr.  Boker  and  myself.  It  was  not  always  equally  divided.  I 
acted  in  the  matter  at  his  suggestion  pretty  much.  Sometimes  it  was 
nearly  half,  sometimes  not  so  much.  The  settlements  were  generally 
made  by  notes.”  ' 

In  regard  to  the  important  point,  the  consideration  for 
which  Mr.  Wiltbank  paid  to  Mr.  Boker  that  share  of  profits, 
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Mr.  Wiltbank  testifies  at  page  287,  Yol.  1,  that  it  was  for 
the  use  of  money  received  from  discounts. 

Q.  “  For  what  consideration  did  you  pay  him  that  share  of  the  profits?” 

A.  “For  the  use  of  the  money  received  from  the  discount?” 

Q.  “Did  you  give  an  endorser,  or  collaterals,  with  any  of  your  paper 
that  he  discounted  ?” 

A.  “  Not  on  this  paper  that  I  am  now  speaking  of.” 

Q.  “  To  what  amount  did  he  discount  your  paper  ?  how  much  at  one 
time,  and  what  was  the  average  amount  running  ?  I  speak  of  the  paper 
for  the  discounting  of  which  you  paid  him  a  portion  of  your  profits.” 

A.  “  The  notes  generally  were  $2,000,  $2,500,  or  $3,000.  The  aggre¬ 
gate  amount  running  at  any  one  time' was  about  $15,000.” 

Q.  “  After  these  transactions  did  you  suspend  payment,  and  if  so, 
when  ?” 

A.  “  I  did,  in  the  fall  of  1857.” 

Q.  “  When  you  then  failed,  who  held  that  paper,  or  any  part  thereof, 
and  to  what  amount?” 

A.  “The  Girard  Bank  held,  I  think,  about  $15,000.” 

Q.  “  For  how  long  a  time  prior  to  your  failure  had  this  arrangement 
existed,  viz.  :  the  paying  to  Mr.  Boker  of  a  share  of  your  profits  ?” 

A.  “  Several  years.  I  think  it  commenced  somewhere  in  the  neigh¬ 
borhood  of  1853.” 

Q.  “  What  was  the  amount  generally  of  the  notes  given  for  the 
profits  ?” 

A.  “  I  think  they  were  generally  divided  equally  into  twelve  notesi 
payable  one  a  month,  varying  according  to  the  profit.  I  should  sup¬ 
pose  the  amount  of  profits  from  $1,200  or  $1,500  to  $2,500  per  year.” 

Q.  “  Were  any  of  those  notes  outstanding  at  the  time  of  Mr.  Boker’s 
decease,  and  who  held  them,  and  were  any  of  them  paid,  and  to  whom  ? 
I  mean  those  notes  given  for  the  profit  ?” 

A.  “  There  were  some  of  those  notes  at  the  time  of  Mr.  Boker’s 
death,  I  believe,  in  the  Girard  Bank.  I  made  arrangements  with  Mr 
George  H.  Boker,  for  their  return  to  me,  after  I  had  received  from 
Vyse  &  Sons  Mr.  Charles  S.  Boker’s  guarantee,  and  I  think  the  ar¬ 
rangement  for  the  payment  of  the  Girard  Bank  debt.” 

Mr.  Wiltbank  then  adds,  that  he  has  some  of  those  notes 
in  his  possession,  and  he  produced  them;  they  were  marked 
in  lead  pencil,  “  Credit  George  H.  Boker,”  dated  July  1, 
1856,  payable  monthly,  those  which  he  produced  being 
payable  at  8  months,  7  months  and  6  months  after  date.' 
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On  Mr.  Wiltbank’s  cross-examination,  at  page  290,  the 
learned  counsel  for  the  defence  endeavored  to  ascertain 
from  him,  whether  the  consideration  for  the  share  of 
dhe  profits  he  had  just  spoken  of,  had  anything  to  do  with, 
the  guarantee  to  Yyse  &  Sons.  Mr.  Wiltbank  says  he 
looked  upon  that  "as  a  separate  and  distinct  affair.”  The 
guarantee  to  Yyse  &  Sons  is  printed  at  page  291.  It  is 
dated  September  19,  1845,  and  is  an  agreement  to  guarantee 
to  them  the  payment  of  all  purchases  that  might  be  made 
by  Mr.  Wiltbank  after  that  date. 

At  page  293,  Mr.  Wiltbank  states,  that  the  debt  to  Yyse 
&  Sons  was  not  alone  for  purchases  ;  he  sold  goods  for  them 
on  commission;  the  aggregate  amount  of  both  was  $10,000 
a  year,  or  over,  but  the  open  account  for  purchases,  for 
which  Mr.  Boker’s  guarantee  alone  was  given,  is  stated  at 
page  292  to  have  been  about  $3,000  in  18.57. 

Mr.  Wiltbank  states,  at  page  293,  when  and  how  the  sum 
of  $4,000  was  paid  to  Mr.  Boker.  It  was  due  to  him  for 
commissions  on  guaranteeing  purchases,  prior  to  the  ar¬ 
rangement  of  which  we  are  now  speaking  and  complaining. 
He  states  that  there  were  four  notes,  three  of  $1,000  each, 
and  one  of  $1,200  and  some  odd  dollars,  the  average  time 
being  about  four  months,  and  that  these  notes  were  a  month 
apart,  and  fell  due  in  1853  or  1854. 

This  testimony  is  important,  because  it  enables  us  to  fix 
the  date  at  which  that  arrangement  ceased,  and  the  date  at 
which  the  one  we  are  now  discussing  commenced.  Those 
four  notes  were  collected  in  Mr.  Boker’s  private  account  for 
1854  ;  one  of  $1,000,  June  3d  ;  another  of  $1,000,  July  3d  ; 
another  of  $1,000,  August  4th,  and  one  of  $1261.10,  Sep¬ 
tember  4th. 

We  have  a  precise  statement  of  the  profits  received  by 
Mr.  Boker,  for  the  years  ending  July  1,  1856  and  1857 ; 
monthly  notes  were  given  by  Mr.  Wiltbank,  which  were 
deposited  to  the  credit  of  George  II.  Boker.  Twelve  of 
those  notes  for  $100  each,  and  two  due  August  and  Sep¬ 
tember,  1857,  of  $185  each,  amounting  to  $1,570,  had  been 
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collected  at  tlie  date  of  Mr.  Boker’s  death,  and  that  sum 
was  transferred  by  Mr.  George  II.  Boker  to  the  credit  of 
Charles  S.  Boker’s  account,  as  will  be  seen  by  reference 
to  that  account  for  1858.  Some  of  the  notes  had  not  yet 
matured.  You  will  find  a  reference  to  their  dates  and 
amounts  at  page  809,  Yol.  2.  Mr.  Hoffman,  being  recalled, 
is  asked: 

“  Whether  any  notes  of  Samuel  P.  Wiltbank  remained  in  the  bank 
after  Mr.  Boker’s  death,  and  what  became  of  them  ?” 

He  says  : 

“  There  were  a  number  of  notes  of  Mr.  Wiltbank  for  $100  each,  which 
remained  in  the  bank  after  Mr.  Boker’s  death,  and  which  were  passed 
to  the  credit  of  Mr.  Geo.  H.  Boker.  Some  of  them  were  returned  by 
me  to  Mr.  George  H.  Boker,  taking  his  receipt  for  them.  The  receipt 
is  as  follows 

“  Received,  February  22,  1858,  of  the  Girard  Bank,  ten  notes  drawn 
by  S.  P.  Wiltbank  for  $185  each,  due  as  follows  :  October  1 — 4,  1857 > 
November  1—4,  1857,  December  1 — 4,  1857,  January  1 — 4,  1858,  Feb. 
ruary  1 — 4,  1858,  March  1 — 4. 1858,  April  1 — 4,  1858,  May  1 — 4,  1858, 
June  1- — 4,  1858,  July  1 — 4,  1858,  amounting  to  $1850,  said  notes  hav¬ 
ing  been  lodged  for  collection. 

GEO.  H.  BOKER.” 

It  appears,  therefore,  that  the  profits  on  the  year  ending 
the  1st  of  July,  1856,  amounted  to  $1,200,  settled  by  notes 
of  $100  each,  which  were  paid  in  bank  by  Mr.  Wiltbank, 
to  the  credit  of  Mr.  George  H.  Boker,  and  afterwards  placed 
by  him  to  the  credit  of  his  father’s  accouut,  and  that  the 
profits  on  the  year  ending  the  1st  of  July,  1857,  were  settled 
by  twelve  monthly  notes  of  $185  each,  amounting  to  $2,220. 

At  page  290,  Mr.  Wiltbank  gives  the  history  of  some  of 
these  notes  of  $185  each,  representing  the  profits  on  the 
business  of  1857.  He  is  asked  on  cross-examination  by  Mr. 
Wharton : 

“When  you  say  that  the  consideration  of  your  sharing  profits  with 
Mr.  Boker,  was  the  discount  of  certain  notes,  do  you  mean  to  say  that 
was  the  sole  consideration,  and  that  the  fact  of  his  having  guaranteed 
certain  transactions  on  your  account  formed  no  part  of  that  considera¬ 
tion  ?” 

A.  “I  so  understood  it,  and  for  this  reason  :  that  after  having  paid 
the  $4,000  guarantee  he  proposed  that  I  should  assume  the  risk,  and  I 
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conducted  the  business  in  that  way  some  time  without  the  advance 
from  him,  Vyse  and  Son  still  retaining  the  guarantee.” 

Q.  “  Do  you  now  owe  the  Girard  Bank  or  any  one  else,  on  account 
of  any  of  the  transactions  which  you  have  spoken  of  in  your  examina¬ 
tion  in  chief  ?” 

A.  “  The  Girard  Bank  is  paid,  I  believe.  My  other  matters  at  that 
time  I  compromised.  Vyse  &  Son,  I  think,  I  gave  a  bond  and  mort¬ 
gage  to,  and  received  the  guaranty  and  handed  it  to  George  H.  Boker 
after  Charles  S.  Boker’s  death.  Subsequently  I  called  on  Mr.  George 
H.  Boker  and  explained  to  him  the  losses  of  1857,  and  the  notes  given 
for  the  imaginary  profits  which  had  been  paid  in  August  and  Septem¬ 
ber  of  $185  each,  I  think,  and  that  he  should  refund  to  me  the  amount, 
which  he  did.  I  think  all  the  transactions  I  have  referred  to  have 
been  paid  or  compromised.” 

So  far  as  we  have  precise  testimony  as  to  the  amount  of 
profits  received  by  Mr.  Boker  during  two  years,  it  sustains 
the  estimate  made  by  Mr.  Wiltbank,  that  they  amounted  to 
$1,200  or  $1,500,  lo  $2,500  per  year,  and  as  the  statement 
has  not  been  controverted  h}r  the  defence,  we  accept  it  as 
correct;  it  is  as  near  as  the  truth  can  be  arrived  at.  In  all 
those  transactions  in  which  there  is  darkness  or  obscurity,  the 
rules  of  law  operate  severely,  but  justly,  against  an  agent, 
who  fails  to  keep  a  faithful  record  of  them.  This  bargain 
between  Mr.  Wiltbank  and  Mr.  Boker  was  not  known  to  the 
directors. 

Mr.  White,  at  page  76,  Vol.  2,  is  asked': 

“Was  Samuel  P.  Wiltbank  an  applicaut  for  discounts  before  the 
board  ?” 

A.  “  He  was,  I  think,  to  some  extent.  I  do  not  recollect  how 
largely.” 

Q.  “Were  you,  or,  to  your  knowledge,  was  the  board,  aware  that 
Mr.  Boker  divided  with  him  the  profits  of  his  business,  as  a  compensa¬ 
tion  for  loans  which  Mr.  Boker  furnished  to  him  from  the  bank  funds  ?” 

A.  “  Neither  I,  nor  any  one  to  my  knowledge,  was  aware  of  such  a 
division  of  profits  by  Mr.  Boker.” 

In  point  of  fact,  Mr.  White  was  of  a  very  different  opinion, 
as  he  states  at  page  104,  in  his  re-examination  by  my  learned 
friend,  Mr.  Wharton,  where  it  seems,  he  was  called  to  undo 
his  cross-examination  on  a  previous  page.  lie  is  asked : 

“  Referring  to  printed  page  77,  and  to  your  answer  thereon,  that  the 
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board  was  not  aware  of  any  division  of  profits  between  Mr.  Bolter  and 
Samuel  P.  Wiltbank,  did  you  mean  by  that  answer  to  imply  that  Mr. 
Boker  ever  divided  with  Mr.  Wiltbank  any  profits  out  of  loans  furnished 
to  Wiltbank  from  the  bank  funds?” 

A.  “  I  did  not,  and  I  have  quite  a  clear  recollection  of  quite  different 
information  from  Mr.  Wiltbank  himself,  whilst  1  was  chairman,  after 
the  death  of  Mr.  Boker.  Mr.  Wiltbank  then  told  me  that  Mr.  Boker 
was  his  guarantor,  on  a  credit  with  Yyse  &  Sons,  for  which  he  paid 
Mr.  Boker  a  commission,  the  amount  of  the  credit  being  limited.  This 
explanation  of  Mr.  Wiltbank  explained  the  hypothecation  by  Mr.  Boker 
of  his  securities  for  the  debt  of  S.  P.  Wiltbank,  in  part,  as  stated  in  my 
testimony  on  printed  pages  39  and  40.” 

The  loans  procured  by  Mr.  Wiltbank  appear  on  the  dis¬ 
count  book  of  the  bank,  with  a  single  exception  (April  13, 
1857,  $2,200)  in  13.  R.  1857.  It  also  appears  that  on  the 
2d  of  March,  1853,  $4,000  were  borrowed  from  the  drawer 
in  the  name  of  Mr.  Wiltbank  ;  on  May  9,  1854, $3, 990.43  ;  on 
July  3,  1854,  $1,352.57  ;  on  September  13, 1854,  $2,424.17  ; 
on  November  10,  1854,  $1,938.33. 

But  at  page  298,  Yol.  1,  Mr.  Wiltbank  says  that  he  knew 
nothing  of  these  transactions ;  at  page  299  he  says  that  Mr. 
Boker  once  asked  him  at  the  bank  tc  give  him  a  note,  for 
how  much  he  does  not  recollect.  In  reference  to  the  sums 
on  F.  S.  9  and  10,  just  referred  to,  lie  says  he  had  examined 
his  books  to  enable  him  to  answer  the  questions  put  to  him  ; 
that  none  of  them  are  entered  in  his  cash  book ;  that  he  finds 
no  entry  of  them  in  his  books,  and  that  he  has  no  recollection 
of  them.  The  loan  of  April  13th,  1857,  of  $2,200  is  the 
only  one  he  recognizes;  that  was  made  by  a  check  on  bills 
receivable  for  1857,  and  Mr.  Wiltbank  states,  at  page  298, 
that  it  is  entered  on  his  cash  book. 

The  discounts  for  Mr.  Wiltbank  on  the  discount  book  of 
the  bank  are  very  numerous.  On  the  first  credit  book  they 
are  on  page  945,  carried  to  page  953,  covering  that  page ; 
carried  to  958,  covering  that  page ;  carried  to  967,  and  cov¬ 
ering  one-half  of  that  page,  to  the  end  of  1854  only,  Avhen 
the  next  credit  book  begins.  They  are  then  found  in  credit 
book  No.  2,  at  page  935,  covering  that  page ;  they  are  then 
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carried  to  the  next  page,  nearly  filling  it,  and  ending  in 
August,  1857,  showing  at  that  time  notes  due  to  the  amount 
of  $12,000  or  $15,000. 

Now,  sir,  here  is  an  annual,  and  a  large  compensation, 
paid  to  an  officer  of  the  bank,  not  for  any  service  to  the 
bank,  but  purely  for  his  interest,  in  procuring  these  dis¬ 
counts,  which,  as  you  perceive,  are  very  large.  Mr.  Boker 
never  earned  this  money,  and  it  never  wTas  his.  The  annual 
interview's  of  these  parties  would  form  a  fit  subject  for  the 
pencil  of  a  painter.  The  respective  expressions  of  the  coun¬ 
tenances  of  Mr.  Wiltbank  and  of  Mr.  Boker,  the  books  and 
balance  sheets  of.  the  former  spread  out  before  them,  would 
indicate  to  a  critic,  without  explanation,  the  following  con¬ 
versation  :  Mr.  Boker — “You  appear  to  have  made  so  much 
money  out  of  your  business,  by  your  labor  and  skill,  during 
the  past  year,  I  will  take  half  of  it.”  Mr.  Wiltbank — ;  If 
you  insist,  I  must  submit,  for  I  am  in  your  power.” 

These  profits  were  received  by  Mr.  Boker,  not  personally, 
but  officially,  and  officially  he  must  account  for  them.  He 
could  not  honestly  conceal  this  bargain  from  the  board  of 
directors,  nor  retain  the  compensation  he  received ;  the 
money  cannot  be  retained  by  the  estate  after  his  death,  but 
must  come  out  of  the  estate,  where  it  v'ent,  and  where  it  now 
remains. 

It  is  no  defence  here,  if  it  should  be  set  up,  that  this  bar¬ 
gain  was  illegal  and  immoral.  It  is  of  no  importance  how 
illegal  or  immoral  it  was  ;  money  received  by  an  agent  in  any 
such  case,  belongs  to  the  principal.  For  this  doctrine  I  refer 
you  to  Dunlap's  Paley  on  Agency,  New  York  edition  of 
1862,  section  8,  as  showing,  that  in  an  action  brought  by  a 
principal,  against  his  agent,  for  money  received  by  him,  the 
cause  of  action  is  the  receipt  of  the  money,  and  not  the 
transaction  through  which  the  money  was  received.  The 
section  referred  to  is  as  follows : 

8.  If  money  have  been  actuaily  paid  to  an  agent  for  the  use  oft 
his  principal,  the  legality  of  the  transaction  of  which  it  is  the  fruit,  does 
not  affect  the  right  of  the  principal  to  recover  it  out  of  the  agent’s 
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hands.  For  though  the  law  -would  not  have  assisted  the  principal,  by 
enforcing  the  recovery  of  it  from  the  party  by  whom  it  was  paid, 
because  it  is  the  policy  of  the  law  not  to  aid  the  completion  of  an 
illegal  contract,  yet,  when  that  contract  is  at  an  end,  the  agent,  whose 
liability  arises  solely  from  the  fact  of  having  received  money  for 
another’s  use,  can  have  no  pretence  to  retain  it.  This  doctrine  was 
recognized  by  the  Court  of  Common  Pleas,  in  a  case  where  a  broker 
having  effected  an  insurance  upon  a  ship  engaged  in  a  trade  to  the 
East  Indies,  contrary  to  the  7  Geo.  I.,  ch.  21,  s.  2.,  and  having  received 
the  loss  from  the  underwriters,  refused  to  pay  it  over  to  his  employer, 
alleging  the  illegality  of  the  transaction  as  a  defence  to  the  action  for 
money  had  and  received  to  his  use.  The  plaintiff,  however,  had  a  ver¬ 
dict;  and  the  Court,  upon  a  motion  for  a  new  trial,  thought  the  verdict, 
right.  And  in  a  subsequent  case,  where  the  defendants  had  received 
money  for  the  plaintiff,  as  the  price  of  counterfeit  coin,  which  they  had 
been  employed  to  carry  and  procure  payment  for,  from  the  parties  who 
purchased  it,  it  was  held,  that  the  illegality  of  the  transaction  furnished 
no  defence  to  them  in  an  action  for  money  had  and  received.  And  in 
both  these  cases,  the  Court  considered  the  original  transaction  as  form¬ 
ing  no  part  of  the  implied  contract  arising  from  the  receipt  of  the 
money,  which  formed  the  ground  of  the  action.” 

In  Ilion  Bank  vs.  Carver,  81  Barbour,  230,  a  case  of  viola¬ 
tion  of  duty  of  a  director  and  a  cashier  of  a  bank.  The 
director  made  a  pretended  sale  of  his  stock,  to  an  irrespon¬ 
sible  party,  who  thereupon  pledged  it  as  security  for  his  note, 
whereby  the  director  was  enabled  to  get  more  for  his  stock, 
from  the  bank,  than  it  was  worth.  The  defence  was,  among 
other  things,  that  the  board  of  directors  had  notice  and 
knowledge  of  the  transaction,  and  had  ratified  and  confirmed 
it.  The  Court  say  : 

“Neither  the  unjust  steward,  nor  the  fraudulent  conspirator,  if  this 
was  an  executed  contract,  can  insist  that  his  victim  shall  act  instantly, 
or  forfeit  forever  all  remedy  against  him.  The  law  has  no  such  tender 
regard  for  the  rights  and  interests  of  the  bold  offenders,  whose  frauds 
and  defalcations  have,  of  late,  so  frequently  startled  and  shocked  the 
moral  sense  of  the  community.” 

It  was  held  that  no  laches  on  the  part  of  the  plaintiff, 
short  of  the  statute  of  limitations,  would  constitute  a  defence. 

Stears  v.  The  South  Essex  Gas  Light  and  Coke  Company^ 

7  Jurist  (N.  S.),  447,  was  an  action  to  recover  a  per  centage 
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to  be  allowed  him  for  outlays,  &c.,  made  on  behalf  of  com¬ 
pany;  it  was  held  to  be  a  good  answer  that  the  plaintiff  W'as 
a  director  at  the  date  of  the  contract,  and  was  interested 
therein.  The  Court  say  : 

“  It  makes  no  difference  that  the  consideration  was  executed,  and 
the  company  had  had  the  benefit  of  the  contract.” 

Although  this  decision  was  under  an  English  statute,  yet 
the  Court  declared  that  statute  to  be  a  mere  affirmance  of 
the  common  law. 

In  The  York  and  North  Midland  Railroad  Company  v. 
Hudson,  10  Beavan,  48b,  at  page  495 : 

“  When  shares  are  left  at  the  disposal  of  directors,  they  cannot 
directly  or  indirectly  derive  any  personal  advantage  from  their  dis¬ 
posal.” 

At  page  498,  the  defendant  alleging  that  part  of  the 
money  or  shares  were  used  as  secret  service  money  or  bribes, 
the  Court  say  : 

“  If  the  defendant  has  applied  the  property  of  the  company  in  a 
manner  which  will  not  bear  the  light,  and  for  purposes  which  cannot 
with  propriety  be  stated,  even  to  the  stockholders  of  the  company,  and 
which  purposes  have  not  been  distinctly  sanctioned  by  them,  the 
defendant  must  bear  the  consequences,  and  if  he  be  charged  with  the 
receipt  of  the  money,  he  cannot  discharge  himself  by  suggestions  of  any 
such  application  of  any  portion  of  it.” 

Perhaps  the  strongest  case  on  this  subject  is  one  I  have 
already  referred  to.  An  agent  of  a  foreign  house  purchased, 
according  to  his  instructions,  a  bill  of  exchange  for  trans¬ 
mission  to  his  principal.  The  parties  to  the  bill  of  exchange 
failed,  and  the  bill  became  worthless.  There  was  no  doubt 
that  the  parties  to  the  bill  were  in  good  credit ;  there  was  no 
doubt  that  the  agent  paid  for  that  bill ;  but,  in  an  action 
brought  by  the  principal,  the  whole  amount  was  recovered  by 
the  principal  from  the  agent,  and  for  this  reason  only  :  that, 
instead  of  taking  the  principal’s  money  and  paying  the  price 
of  the  bill,  he  paid  for  the  bill  by  his  own  bills  receivable. 

The  bank  here  was  entitled  to  the  exercise  of  all  the  skill, 
and  the  disinterested  exercise  of  the  judgment  of  Mr.  Boker, 
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as  a  director  and  officer,  in  the  discounting  of  paper  ;  and  to 
pay  him  for  influencing  discounts  to  officers,  would  be  to  pay 
him  for  doing  an  official  wrong,  in  an  official  position.  Money 
so  paid  to  him  was,  from  the  moment  he  received  it,  held  in 
trust  for  his  principal.  Upon  no  ground  in  law,  equity  or 
morals,  can  he  seek  to  retain  it.  It  is  true  that  he  could  not 
have  recovered  it  from  Mr,  Wiltbank ;  neither  could  the  bank. 
But,  having  received  it,  he  received  it  in  trust  for  the  Girard 
Bank,  and  it  must  be  paid  to  them. 

In  the  cases  of  Massey  v.  Davies,  2  Ves.,  jr.,  317  ; 
Whitchcote  v.  Lawrence,  3  Yes.,  jr.,  740;  and  East  India 
Co.  v.  Henchman,  1  Yes.,  jr.,  289;  and  the  authorities 
collected  by  Sumner,  in  his  notes  to  those  cases,  will  he 
found  abundant  authority,  that  an  agent  cannot  retain  any 
profits  made  by  him  in  the  business  of  his  principal.  In 
Wiley’s  Appeal,  8  W.  &  S.,  246,  our  Supreme  Court  decided 
that  a  trustee 

“  Will  not  be  permitted  to  make  gain  or  profit  out  of  the  estate  in 
any  way  whatever  for  himself.” 

And  in  Robinett’s  Appeal,  12  Casey,  189  : 

“  That  the  gain  made  by  the  trustee  by  a  wrongful  application  of 
the  trust  fund,  shall  go  to  the  cestui  que  trust,  and  all  the  losses  be 
borne  by  the  trustee.” 

The  claim  of  the  bank  is  for  the  annual  compensation  paid 
to  Mr.  Boker,  with  interest  from  year  to  year,  taking  the 
uncontradicted  statement  of  Mr.  Wiltbank,  testifying  as  he 
did,  on  his  personal  knowledge,  and  so  far  as  there  are  docu¬ 
ments  in  evidence,  they  corroborate  his  statement,  and  show 
that  it  was  accurate. 

It  was  the  duty  of  the  defence  to  show,  by  the  production 
of  Mr.  Wiltbank’s  books,  or  fi'om  some  record  which  Mr. 
Boker  was  bound  to  keep,  an  accurate  statement  of  the 
amount.  The  sum  which  w*e  claim  here,  is  the  average 
between  the  lowest  amount  given  by  Mr.  Wiltbank  and  the 
highest,  between  $1,200  and  $2,500  per  annum.  It  comes, 
perhaps,  as  near  justice  as  possible. 
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The  next  case,  under  the  19th  claim,  is  one  of  peculiar 
gravity  and  striking  enormity.  When  I  refer  you,  as  I  will, 
to  the  positive  evidence  that  Mr.  Boker  was  in  the  pay  of 
Thurlow,  Hughes  &  Co.,  at  the  rate  of  $5,000  a  year,  and 
show  that  the  consequences  of  that  bargain  with  that  firm, 
were  a  loss  to  the  bank,  if  you  shall  decide  that  the  Cres- 
centville  property  was  theirs,  of  $42,000,  a  further  loss  of 
$30,000  in  notes  delivered  up  in  November,  1857,  and 
$15,000  of  paper  found  in  the  first  teller’s  drawer,  and  in 
the  bank,  after  Mr.  Boker’s  death,  making  nearly  ninety 
thousand  dollars, 'all  of  which  items  represent  loans  made  by 
Mr.  Boker,  out  of  the  cash  drawer,  without  the  knowledge  of 
the  Board,  you  will  have  realized  the  wisdom  of  the  law  which 
forbids  an  officer  of  a  bank  from  receiving  from  a  borrower  a 
price  for  loaning  the  money  of  the  bank. 

Mr.  Wiltbank’s  transactions  appear  to  have  been  of  an 
humble  character — very  numerous  but  not  large  in  amount. 
The  fact  that  his  business  profits  amounted  to  onty  $2,500 
or  $3,000  a  year,  explains  the  comparative  moderation  of 
his  demand  for  discounts  ;  or  shows  that  Mr.  Boker  had  the 
capacity  or  firmness  to  control  him.  But,  in  the  hands  of 
Thurlow,  Hughes  &  Co.,  Mr.  Boker  had  his  match  ;  or,  it 
may  be,  that,  when  his  enormous  advances  placed  him  in 
their  power,  he  was  obliged,  for  his  own  protection  and  pre¬ 
servation,  to  sustain  them.  We  can  imagine  his  feelings  when 
the  whole  amount  due  by  Thurlow,  Hughes  &  Co.,  amounted 
to  upwards  of  $130,000  ;  when  he  was  calling  on  them,  from 
time  to  time,  for  securities ;  and  they  demanded  further 
loans,  “You  dare  not  refuse,”  was  substantially  the  spoken, 
or  understood,  answer  to  Mr.  Boker.  Messrs.  Thurlow  and 
Hughes  possess  great  business  ability  ;  I  doubt  whether  any 
commercial  community  can  furnish  two  men  of  superior 
business  capacity.  The  proofs  of  their  triumphs  are  scat¬ 
tered  all  over  this  case,  and  their  victory  over  Mr.  Boker, 
entitles  them  to  the  compliment  just  paid  them. 

I  now  proceed  to  refer  to  the  proofs,  showing  that  the 
firm  of  Thurlow,  Hughes  &  Co.,  from  the  period  of  their 
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commencing  business,  until  the  close  of  their  transactions 
with  Mr.  Boker  and  the  Girard  Bank,  paid  to  Mr.  Boker,  by 
contract,  the  sum  of  $5,000  per  year;  that  the  expressed 
consideration  for  that  compensation  was  a  loan  of  $20,000, 
which  Mr.  Boker  represented  to  them  he  made  with  his  own 
funds,  and  that  the  necessarily  implied  consideration  for  that 
compensation,  and  the  inevitable  result  of  the  transaction, 
was  the  obtaining  of  discounts  and  loans  with  the  banks’ 
funds  ;  that  these  discounts  and  loans  amounted  to  a  sum 
far  beyond  the  knowledge  or  belief  of  the  board  of  directors, 
far  beyond  the  authority  of  Mr.  Boker  to  grant,  and  far 
beyond  the  right  of  any  borrower  to  expect. 

It  would  be  sufficient  for  me  to  rest  upon  the  fact  of  the 
compensation,  the  relations  it  created  between  the  parties, 
and  the  necessary  implication  and  inferences  arising  from 
that  fact,  and  these  relations,  but  I  shall  go  further  and 
show,  by  correspondence  between  Mr.  Boker  and  Thurlow, 
Hughes  &  Co.,  that  this  compensation,  or  “bonus”  as  it  is 
called  in  that  correspondence,  Avas  paid  to  Mr.  Boker  for 
procuring  loans  of  the  money  of  the  bank.  I  shall  further 
showT  that  out  of  the  cash  draAver  of  the  bank  came  not  only 
this  private  loan  of  $20,000,  renewed  from  time  to  time,  but 
also  the  annual  compensation  Avhich  Mr.  Boker  received,  in 
notes,  which  he  cashed  from  the  drawrer  and  applied  to  his 
OAvn  use.  I  will  further  shoAV  hy  the  testimony  of  Mr.  John 
R.  White,  that  this  bargain  was  not  known  to  the  directors, 
and  that  if  it  had  been,  to  use  his  OAvn  indignant  language, 
Mr.  Boker  woidd  have  been  “  turned  out.” 

These  annual  sums  of  $5,000,  received  by  Mr.  Boker 
during  a  course  of  several  years,  form  a  large  item  in  the 
claim  of  the  bank  ;  but  the  amount  is  a  comparatively  trifling 
matter  compared  Avith  the  effects  of  such  transactions,  if 
legalized,  in  a  commercial  community.  If  you  should  decide 
that  this  bargain  of  Mr.  Boker  Avith  ThurloAA’,  Hughes  &  Co., 
Avas  lawful,  your  decision,  sustained  by  the  Court,  will  be  the 
rule  of  conduct  for  all  officers  of  banks  ;  since,  if  Mr.  Boker 
could  laAvfujly  make  such  a  contract,  then  every  president  of 
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a  bank  may  clo  so ;  and  if  the  law  allows  it  to  them  as  a 
right,  they  should  exercise  it,  and  they  would  not  be  doing 
justice  to  themselves,  or  to  their  families,  in  forbearing  to 
make  such  lawful  profits  out  of  their  positions.  Such  bar¬ 
gains  would  become  the  legal  perquisites  of  the  officer.  If 
you  rule  that  the  president  of  a  bank  may  receive  from  a 
borrower  a  compensation  to  such  an  amount  as  this,  or  to 
any  amount,  then  it  becomes  the  right  and  also  the  duty, 
not  only  of  the  president  of  a  bank,  but  of  the  cashier,  and 
why  not  of  all  the  officers,  to  do  the  same  thing;  it  being  the 
duty  which  every  officer  owes  to  himself,  to  earn  from  his. 
position  that  which  the  law  awards  to  him  and  secures  him 
in  the  enjoyment  of. 

Mr.  Joseph  B.  Hughes,  at  page  278,  Yol.  1,  states  that 
the  firm  of  Thurlow,  Hughes  &  Co.,  commenced  business  in 
1850  or  1851 ;  that  the  firm  borrowed  money  from  Chas.  S. 
Boker  from  the  time  they  were  in  business  up  to  about  a  year 
before  the  dissolution  of  the  firm  in  1857  ;  that  they  had  a 
loan  of  $20,000  from  Mr.  Boker,  which  Avas  carried  along 
for  several  years,  and  that  they  paid  Mr.  Boker  $5,000  a 
year  for  the  accommodation  of  the  money. 

It  will  also  appear  that  in  addition  to  the  annual  bonus,  Mr. 
Boker  charged  six  per  cent,  interest  on  the  loan  of  $20,000. 
Mr.  Hughes’  testimony  begins  at  page  278,  as  follows: 

“  I  was  a  member  of  the  firm  of  Thurlow,  Hughes  &  Co.  The  firm 
ceased  business  in  1857.  I  think  it  commenced  iu  1850  or  1851.” 

Q.  “  Please  state  whether  your  firm  borrowed  money  from  M.  Chas. 
Boker,  and  if  so,  when,  and  the  amount,  the  time  of  payment,  and  the 
rate  of  compensation  agreed  upon  with  him  ?” 

A.  “We  did  borrow  money  from  Mr.  Boker  from  the  time  the  firm 
of  Thurlow  &  Hughes  were  in  business  together  up  to  about  a  year 
before  the  dissolution  of  the  firm.  We  had  a  loan  of  $20,000  from  Mr. 
Boker ;  that  loan  was  carried  along  for  several  years.  I  think  we  used 
to  settle  with  him  once  a  year  by  a  note  at  six  or  twelve  months,  I 
forget  which.  We  paid  Mr.  Boker  $5,000  per  annum  for  the  accom¬ 
modation  of  the  money.” 

Q.  “  Did  you  give  him  notPS  for  the  loan  ?” 

A.  “  Yes,  sir.” 
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Q.  “  About  wbat  time  of  the  year  did  they  fall  due  ?” 

A.  “I  think  the  $20,000  note  fell  due  the  latter  part  of  December 
or  first  of  January.  The  notes  for  the  $5,000  were  usually  given  to  fall 
due  within  sixty  days,  or  four  months  of  that  time.” 

Q.  “Can  you  recollect  in  what  year  the  loan  of  $?0,000  was  made?” 

A.  “I  think  it  was  very  soon  after  Thurlow,  Hughes  &  Co.  com¬ 
menced,  perhaps  within  one  or  two  years  of  that  time.” 

Q.  “  Did  your  firm  give  Mr.  Boker  notes  for  that  amount  of  $20,000, 
except  for  that  loan  ?” 

A.  “  No,  sir.  There  was  no  other  $20,000  transaction  between  us.” 

Q.  “Did  your  firm,  by  or  through  Mr.  Boker,  obtain  discounts  from 
time  to  time  ?” 

A.  “Yes,  sir.” 

Q,  “To  what  extent?” 

A.  “  To  a  large  amount.  I  could  not  state  to  what  extent.” 

Q.  “  Was  the  paper  your  own  or  that  of  your  customers  ?” 

A.  “It  was  our  customers’  paper.” 

Q.  “  Were  those  notes  of  your  customers  all  paid  at  maturity  ?” 

A.  “I  presume  so.  Most  of  them  were.”  , 

Q.  “  Do  you  recollect  any  instance  of  default  with  reference  to  those 
notes  ?” 

A.  “There  were  frequently  notes  not  paid  at  maturity,  which  were 
arranged  afterwards.  Either  we  or  the  customers  paid  them.” 

Q.  “Did  your  firm  borrow  money  from  or  through  Mr.  Boker  on 
your  checks  ?” 

A.  “  Yes,  sir.” 

Q.  “To  what  amount?” 

A.  “To  a  large  amount.” 

Q.  “  How  long  did  that  borrowing  on  your  checks  continue  ?” 

A.  “  Two  or  three  years.” 

Q.  “  Do  you  know  whether  those  checks  were  placed  in  the  first  teller’s 
drawer  until  due,  or  afterwards?  State  all  you  know  on  the  subject.” 

Mr.  Wharton  objects  that  the  question  is  leading.  Ques¬ 
tion  admitted. 

A.  “I  do  not  know.” 

Q.  “  State  all  the  circumstances  and  facts  relating  to  the  loan  of 

$20,000  ?” 

A.  “  The  arrangement  for  the  $20,000  was  made  in  the  beginning  by 
by  Mr.  Thurlow,  my  partner.  After  the  arrangement  was  made,  Mr. 
Thurlow  informed  me  of  it,  and  I  drew  a  note  for  $20,000  to  the  order 
of  Mr.  Boker,  for  which  we  received  the  money.  I  do  not  recollect 
whose  hands  it  came  through.  I  know  it  came  into  our  business.” 

Q.  “  Had  you  any  conversation  with  Mr.  Boker  on  the  subject?” 

A.  “  Yes,  sir.  Mr.  Boker  talked  to  me  about  our  business,  whether 
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we  were  doing  well  and  making  money,  to  inform  himself  about  our 
business  as  well  as  he  could.  I  settled  the  interest  on  the  loan  with 
Mr.  Boker  myself  every  time  it  was  settled.  It  was  always  settled  by 
notes.” 

Q.  “  Did  you  give  any  collaterals  with  that  loan  of  $20,000  ?” 

A.  “No,  sir.” 

This  testimony  shows  that  for  the  expressed  conside¬ 
ration  of  a  loan  of  $20,000,  the  firm  paid  Mr.  Boker  an 
annual  compensation  of  $5,000,  and  that  by  and  through 
Mr.  Boker,  as  Mr.  Hughes  twice  says,  they  obtained  dis¬ 
counts  from  time  to  time,  and  by  and  through  Mr.  Boker 
they  borrowed  money  on  their  checks.  This  testimony 
acts  vitally  upon  the  question  of  the  due,  or  undue,  exer¬ 
cise  of  Mr.  Boker’s  discretion,  in  loaning  large  sums  of 
money  out  of  the  first  teller’s  drawer  upon  the  checks  of 
Thurlow,  Hughes  &  Co. ;  transactions  which  it  is  not  pre¬ 
tended  the  board  knew  anything  about.  I  contend  that 
Mr.  Boker  unduly  and  fraudulently  exercised  the  discretion 
vested  in  him  by  the  board,  in  loaning  those  monies  to 
Thurlow,  Hughes  &  Co.;  he  was  in  their  pay;  he  was  in¬ 
terested  in  the  loans,  for  they  assisted  the  firm  in  paying 
him  his  annual  stipend  of  $5,000.  For  the  purpose  of 
showing  by  written  evidence,  produced  by  the  other  side, 
that  this  annual  compensation  was  the  inducement  to  obtain 
these  discounts,  I  refer  you  to  a  letter  produced  by  the  de¬ 
fence,  written  by  Mr.  Hughes  to  Mr.  Boker,  dated  April 
20th,  1851.  It  is  found  at  page  283,  Yol.  1,  and  has  already 
been  referred  to  in  the  Crescentville  matter.  It  is  an  ap¬ 
plication  to  increase  the  line  of  discounts.  I  will  here  quote 
the  part  which  expressly  mentions  this  annual  bonus, 
(called  a  “regular  bonus,”)  as  an  existing  consideration  for 
discounts. 


A  regular  discount  line  of . $80,000.00 

To  keep  the  note  you  have  of. .  20,000.00 


To  discount  our  paper  to  meet  the  Jenk’s  case.  15,000.00 

- -  $115,000.00 

And  for  above  accommodations  we  to  pay,  say 
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for  five  years  $2,000  per  annum  on  the  Hill 


property  is . . . .$10,000.00 

Regular  bonus  of  per  annum  $5,000 .  25,000.00 


Add  to  this,  value  of  Jefferson  street  property, 
above  incumbrances,  $50,000.00,  but  to  make 
it  beyond  all  contigencies,  reduce  it  half,  say  25,000  00 

- $60,000.00 

This  amount  to  come  into  you  over  and  above  the  interest  on  what 
we  get. 

The  above  is  our  proposition  and  not  a  mere  paper  calculation,  but 
one  which  will  be  realized. 

This  is  the  proposition  Mr.  Hughes  makes  in  April, 
1854;  to  increase  their  debt  to  $115,000,  to  increase  the 
annual  bonus  to  $7,000,  by  adding  $2,000  to  the  $5,000, 
with  a  handsome  gift  of  real  estate ;  but,  as  Mr.  Hughes 
says,  Mr.  Boker  declined  the  proposal.  The  brilliant  offer 
failed  to  effect  its  purpose.  The  peril  of  increasing  the 
debt  to  so  great  an  amount  was  too  great,  and  Mr.  Boker 
rejected  the  proposition.  But  how  useless  were  his  attempts 
to  prevent  them  from  increasing  the  debt  to  that  amount, 
and  even  more.  On  the  next  page,  you  find,  in  another  let¬ 
ter  written  by  Mr.  Hughes  to  Mr.  Boker,  that  in  1855,  they 
had  increased  the  debt  to  $132,000,  and  so  far  as  we  know, 
without  increasing  the  bonus  of  Mr.  Boker.  The  debt  then 
amounted  to  $132,000,  being  $100,000  more  than  the  board 
were  willing  to  loan  to  any  customer,  however  good.  How 
much  of  that  debt  then  stood  in  the  drawer  in  the  shape  of 
checks  we  know  not;  but  in  April,  1856,  the  checks 
amounted  to  over  $105,000.  Mr.  Boker  learns  from  that  com¬ 
munication  of  Mr.  Hughes,  that  of  the  debt  of  $132,000,  only 
$41,000  would  be  paid,  leaving  a  deficiency  of  $91,000.  If 
ever  Mr.  Boker  had  placed  before  his  eyes,  in  colors  as 
bright  as  sunbeams,  the  peril  of  his  fatal  bargain  with  Thur- 
low,  Hughes  &  Co.,  it  must  have  been  when  he  received 
that  letter. 

I  apprehend  that  it  was  not  necessary  for  me  to  show 
that  the  implied  consideration  between  the  parties,  for  the 
payment  of  $5,000  a  year,  was  that  that  firm  should  be  ac¬ 
commodated  with  loans  of  the  money  of  the  Girard  Bank. 
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I  do  not  believe  it  will  be  contended,  or  pretended,  that  Mr. 
Boker,  if  he  bad  not  been  president  of  the  bank,  would 
have  received  that  annual  stipend,  or  that  any  firm,  of  ordi¬ 
nary  business  brains,  would  give  $5,000  a  year  and  six  per 
cent,  besides,  making  $6,200,  for  the  use  of  $20,000.  I 
presume,  and  the  law  will  presume,  that  the  parties  inten¬ 
ded  to  do,  in  reference  to  the  transaction,  what  they  imme¬ 
diately  afterwards  did,  and  continued  to  do  ;  but  to  exclude 
all  doubt  on  the  subject,  I  have  referred  you  to  the  written 
evidence.  This  transaction  was  also  unknown  to  the  Board 
of  Directors.  At  page  76,  Yol.  2.  Mr.  White  is  asked: 

Q.  “Did  the  firm  of  Thurlow,  Hughes  &  Co.  obtain  discounts  from 
the  board,  if  so,  to  what  amount,  and  what  wjis  the  extent  of  their  line 
of  credit  ?” 

A.  “They  had  considerable  discounts  on  their  business  paper  before 
the  board,  I  cannot  say  for  what  amount,  but  from  recollection  might 
say  they  had  from  $30,000  to  $40,000  generally  running.  I  refer  to 
discounts  on  the  regular  book.” 

Q.  “  Were  you,  or  to  your  knowledge  was  the  board  aware  that  Mr. 
Boker  was  receiving  $5,000  a  year  from  that  firm  for  his  accommo¬ 
dations  to  them  ?” 

A.  “We  certainly  were  not  aware  of  it,  either  I  or  any  one  else,  or 
we  certainly  should  have  turned  him  but?” 

At  page  104,  he  is  asked  by  Mr.  Wharton  : 

“  Referring  to  printed  page  76,  and  your  answer  thereon,  that  the 
board  was  not  aware  of  Mr.  Boker  receiving  $5,000  a  year  from  the 
firm  of  Thurlow,  Hughes  &  Co.,  did  you  mean  to  imply  that  he  ever 
did  get  that  sum,  or  any  sum  from  that  house,  in  his  individual  char¬ 
acter  ?” 

A.  “  I  did  not.” 

I  have  already  quoted  quite  enough  of  evidence  to  sat¬ 
isfy  you,  that  this  annual  stipend  was  paid  to  Mr.  Boker 
for  the  purpose  I  have  indicated,  but  if  I  can  show,  in 
addition,  that  this  sum  of  $20,000,  for  which  he  received 
this  compensation,  was  money  borrowed  from  the  funds  of 
the  bank,  the  fact  will  add  one  repulsive  picture  more  to 
the  transactions. 

I  will  now  produce  the  discount  book  of  the  Girard  bank, 
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and  exhibit  an  entry  of  the  1st  of  April,  1852,  showing  that 
the  money,  for  which  Mr.  Boker  received  $5,000  a  year, 
was  borrowed  from  the  bank. 

Under  date  of  April  1st,  1852,  there  is  discounted  a 
“note,  number  3948,  of  Thurlow,  Hughes  &  Co.,  dated 
March  17th,  payable  January  1st,  1853,  without  grace,  275 
days  to  run,  face  of  note  $20,963.33,  net  amount,  the  dis¬ 
count  $963.33  being  deducted,  $20,000.” 

By  turning  to  F.  S.  9,  you  will  find  under  date  of  March 
2,  1853,  the  following  entry:  “  Thurlow,  Hughes  &  Co., 
$21,200,  interest  $1,200,  $20,000.”  This  was  borrowed 
from  the  drawer.  Mr.  Hughes  has  testified  that  the  firm 
had  no  other  transaction  with  Mr.  Boker,  or  the  bank,  of 
that  amount. 

I  will  next  show  that  the  notes  given  for  the  principal 
and  the  interest  were  deposited  for  collection  in  B.B.  Ho.  2. 

On  the  deposit  book  of  B.  R.  No.  2,  F.  S.  15,  there  are  de¬ 
posited  on  the  same  day,  March  2,  1853,  note  of  Thurlow, 
Hughes  &  Co.  for  $1,200,  due  December  29,  1853,  and  note 
of  the  same  parties  for  $20,000,  due  January  7,  1854. 

The  notes  to  which  I  have  just  referred,  to  wit:  the  note 
for  $20,000,  and  that  for  1,200,  fell  due  at,  or  about,  the  be. 
ginning  of  1854.  On  the  10th  of  April,  1854,  Mr.  Boker 
took  from  the  drawer  the  amount  $20,000,  and  this  is  his 
entry:  April  10th,  Thurlow,  Hughes  &  Co.,  $20,000.” 

On  that  day,  an  entry  appears  in  his  deposit  book,  F.  S. 
15,  “April  10,  Thurlow,  H.  &  Co.,  $1,200,  due  Jan.  7-10, 
one  for  $20,000  returned,”  and  on  April  22,  the  following 
notes  were  deposited  for  collection,  the  note  of  $20,000 
being  subdivided  into  two  notes: 

“  April  22,  Thurlow,  H.  &  O.,  $5,000,  due  January  3-6. 

"April  22,  Thurlow,  H.  &  0.,  $15,000,  due  January  3-0/’ 

In  January,  1855,  the  renewals  of  these  notes  are  entered 
in  the  deposit  book  F.  S.  16,  for  collection,  interest  added : 

“  January  12,  Thurlow,  H.  &  C.,  $5,200  due  January  3-6. 

“January  12,  Thurlow,  H.  &  C.,  $15,900,  due  January  3-0.” 
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The  money  of  the  bank  was  used  to  cash  that  note  of 
$5,200  (part  of  the  loan  of  $20,000);  it  was  discounted  by 
the  cash  drawer,  at  its  face,  not  deducting  interest,  and 
credited  to  the  amount  due  to  the  cash  drawer  by  Mr.  Boker, 
as  appears  by  reference  to  F.  S.  10,  date  May  24,  1855,  and 
on  the  deposit  book  the  note  was  marked  “returned  May 
24.  1855.” 

Now  we  come  to  the  conveyance  of  the  real  estate  of 
Thurlow,  Hughes  &  Company.  In  April,  1856,  the  time  of 
the  acquisition  of  this  property,  notes  for  $15,900  and 
$3,800  appear.  These  notes  were  the  representatives  of  the 
loan  of  $20,000,  the  note  of  $5,200  being  reduced  to  $3,800. 
I  believe  that  Mr.  Boker  then  deducted  the  amount  of  the 
deposit  to  the  crelit  of  Hill’s  estate,  $1,500,  which  deposit, 
after  the  death  of  Mr.  Boker,  was  demanded  by  Mr.  John 
C.  Mitchell,  and  paid  by  the  bank,  as  already  stated. 
My  impression  is,  that  this  $1,500  was  credited  on  that 
note,  as  the  auditor  had  reported  it  to  Mr.  Thurlow.  It 
may,  or  may  not,  have  been  so,  but  the  fact  does  not  alter 
the  liability  of  Mr.  Boker  to  the  bank  on  that  transaction  ; 
it  was  his  duty  to  have  put  the  evidence  of  the  payment  of 
that  deposit  in  such  form,  on  the  book's  of  the  bank,  as  to 
protect  the  bank  from  any  future  demand. 

It  has  thus  appeared  in  evidence,  that  from  the  first  entry 
of  these  notes  for  the  loan,  in  the  books  kept  by  Mr.  Boker? 
down  to  the  last,  in  April,  1856,  when  they  disappear,  and 
other  notes  are  substituted  for  them,  the  cash  drawer  was 
freely  used  to  cash  them  ;  and  these  substituted  notes  for 
the  loan,  as  I  have  shown  in  discussing  the  Crescentville 
affair,  were  afterwards  passed  to  the  discount  book,  by 
which  means  the  bank  was  made  to  pay  that  debt.  I  have 
shown  you  the  history  of  the  note  to  the  time  when  it  disap¬ 
peared  in  the  substituted  notes,  which  notes  I  have  hereto¬ 
fore  shown  became  a  loss  to  the  bank,  forming  part  of  the 
$34,312.70,  which  realized  $2,300.45.  The  entire  trans¬ 
action,  from  beginning  to  end,  was  a  gross  wrong.  The  final 

result  shows  it;  the  Girard  Bank  is  made  to  appear  a  credi- 
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tor  of  Thurlow,  Hughes  k  Company,  and  a  loser  to  a  great 
amount,  but  Thurlow,  Hughes  k  Company  do  not  owe 
Mr.  Boker  one  dollar  ! 

I  have  now  shown  that  the  whole  amount  of  the  loan  of 
$20,000  in  1852,  and  its  renewals  in  1853  and  1851,  was 
derived  from  the  funds  of  the  bank,  and  of  the  loan  of 
1855,  a  portion,  to  wit:  $5,200.  And  for  this,  and  his  pro¬ 
fuse  use  of  the  funds  oi  the  baolc,  Mr.  Boker  has  received 
$21,600  in  the  shape  of  “bonus.”  I  will  now  show  you 
further  transactions  of  Mr.  Boker  with  the  drawer,  relating 
to  the  premiums,  or,  as  Mr.  Hughes  calls  them,  the  “bonus,” 
for  this  loan.  It  was,  as  we  have  seen,  paid  in  notes,  and  I 
will  show  you  that  these  notes  were  cashed  out  of  the  funds  of 
the  bank  in  the  cash  drawer.  These  notes  were,  with  one 
exception,  as  Mr.  Burke  also  states,  for  $5,400,  but  on  the 
last  occasion,  $5,000.  It  appears  on  F.  S.  9  and  10,  that  on 
Jan.  26,  1852,  there  was  a  discount  of  Thurlow,  Hughes  k 
Co’s  notes,  amounting  to  $8,131.89.  Those  notes  were  de¬ 
posited  for  collection  in  F.  S.  14,  one  of  them  for  $2,700, 
payable,  as  they  generally  were,  in  four  months,  formed  part 
of  that  discount.  The  other  note  of  $2,700,  making  $5,400, 
was  discounted  out  of  the  drawer,  on  the  eleventh  of  Feb¬ 
ruary,  1852.  On  that  day,  it  appears  on'F.  S.  9,  there  was 
a  discount  for  Thurlow, Hughes  &  Company’s  notes,  amount¬ 
ing  to  $12,746.15.  You  will  find  the  twin  note  of  $2,700 
among  those  discounts.  That  was  payable  in  five  months, 
the  other  in  four.  On  June  11th,  1853,  another  note  for 
$5,408  appears,  and  on  the  13th  of  June,  1853,  there  is  on 
F.  S.  9,  a  discount  for  Thurlow,  Hughes  &  Co.,  of  $5,240.35, 
carried  out  net.  That  note  is  deposited  for  collection 
on  that  day,  in  Mr.  Boker’s  B.  11.  deposit  book  F.  S.  15. 
On  the  6th  of  January,  1855,  appears  a  note  for  $5,400.  I 
refer  now  to  the  note  for  the  bonus  of  1854.  It  appears  in 
F.  S.  16,  deposited  for  collection,  and  due  on  the  3d  and  6th 
of  January,  1856.  It  was  cashed  out  of  the  drawer,  as  ap¬ 
pears  on  F.  S.  10,  “Jan.  6,  1855,  Thurlow,  $5,400.”  On  the 
3d  of  January,  1856,  $4,700  was  paid  by  Thurlow  and  de- 
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posited  as  cash  in  the  deposit  book  B.  R.  2,  to  the  credit  of 
that  amount.  The  bonus  note  for  1855  is  for  the  round 
sum  of  $5,000,  and  on  the  26th  of  July  of  that  year,  as  ap¬ 
pears. in  F.  S.  9,  that  amount  was  taken  from  the  drawer, 
without  deduction.  On  the  26th  of  July,  appears  an  entry 
of  Thurlow,  Hughes  &  Go’s  note  for  $5,000,  in  F.  S.  16, 
where  that  note  was  deposited  for  collection. 

The  statement  I  have  given  corresponds  substantially 
with  that  presented  by  the  defence.  At  page  40-4,  Yol. 
2,  Mr.  Burke  in  giving  the  historical  account  of  that  trans- 
action,  has,  I  think,  given  the  same  statement  as  my  own, 
with  the  important  addition,  however,  that  Mr.  Boker, 
at  one  time,  meditated  placing  the  notes  of  $5,400  and 
$15,900,  upon  bond  account,  lie  says: 

“  I  may  also  mention  that  there  was  a  note  of  Thurlow,  Hughes  & 
(Jo.,  Xo.  3948,  for  $20, '963. 33,  discounted  on  discount  book  No.  16,  April 
1st,  1832,  which  was  paid  on  December  30,  '52,  as  per  note  book.  There 
was  also  a  loan  of  $20,090  made  to  them  on  F.  S.  No.  9,  on  March  2, 
’53,  for  which  they  gave,  per  F.  S.  No.  15,  one  note  due  January  7, 
’54,  for  $20,000,  paid  December  29,  ’53;  and  one  due  January  1,  ’54» 
for  $1,200,  paid  December  27,  ’53.  Another  loan  of  $20,000  was  made, 
per  F.  S.  No.  10,  on  April  10, ’54,  for  which  three  notes  were  received, 
as  per  F.  S.  No.  15;  two  due  January  6,  ’55,  one  for  $5,000,  and  one 
for  $15,000,  and  one  note  for  $1,200,  due  January  10,  ’55,  which  was 
paid  January  5,  55.  F.  S.  No.  15,  containing  the  memorandum  opposite 
to  it,  ‘  One  for  $20,000  returned.’  These  notes  are  transferred  on  F.  S. 
15,  along  with  notes  of  A.  Cummings,  other  notes  of  Thurlow,  Hughes 
&  Co.,  and  one  note  of  Smith,  Murphy  &  Co.,  to  date  of  October  14, 
1854.  On  this  recapitulation  the  two  notes  of  $5,000  and  $15,000  are 
marked  returned.  A  loan  was  next  made,  on  F.  S.  No.  10,  on  January 
6,  ’55,  of  $5,400,  for  which  a  note  of  same  amount,  due  January  6,  ’56, 
was  received,  per  F.  S.  No.  16.  On  January  12,  ’55,  twro  notes  appear 
on  F.  S.  No.  16,  one  due  September  6,  ’55,  for  $5,200,  and  one  due 
January  6,  ’56,  for  $15,900 ;  these  were  probably  renewals,  with  interest 
added,  of  the  notes  for  $5,000  and  $15,000,  marked  returned  as  above 
mentioned.  The  note  of  $5,200  was  settled  on  May  24, ’55,  being 
credited  on  F.  S.  No.  10,  by  being  deducted  from  the  amount  on  that 
book.  It  was  marked  on  F.  S.  No.  16,  ‘Returned  May  24,  ’55;’  and 
the  one  tor  $15,900  was  marked,  ‘Transferred  May  24,  ’55.’  The  two 
notes  of  $5,400  and  $15,900  next  appear  on  F.  S.  No.  16,  on  the  re¬ 
capitulation  of  the  boud  account,  &c.,  of  October  9,  ’55,  and  are  there 
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marked,  ‘Transferred  March  19.’  Next  appears  a  payment  on  January 
3,  ’56,  to  B.  R.  2,  ledger  account,  of  $4,700,  on  what  account  is  not 
mentioned,  after  which  comes  a  settlement  on  F.  S.  No.  17,  April  16, 
56,  ot  the  note  ol  $15,900,  and  a  note  of  $3,800,  which  I  have  not  else¬ 
where  found.” 

-L  Iris,  not  only  was  the  money  of  the  bank  used  in  making 
this  loan  of  $20,000  to  Thru-low,  Hughes  &  Co.,  and  carry- 
ing  it  for  years,  but  it  was  also  used  to  cash  the  bonus  notes 
on  the  several  occasions  1  have  referred  to ;  and  the  bank 
claim  to  receive  from  Mr.  Boker  these  annual  amounts  of 
$5,000,  with  interest.  It  is  a  remarkable  feature  of  these 
transactions,  that  these  sums  of  about  $5,000  each,  went  di¬ 
rectly  into  the  possession  of  Mr.  Boker,  as  appears  by  entries 
in  his  own  pass  books  with  the  drawer,  F.  S.  9  and  10,  he 
leaving  those  entries  as  a  substitute  for  the  money,  and  dis¬ 
appeared,  with  the  exception  of  the  $4*700  deposited  as  cash 
in  that  account.  These  sums  which  so  disappeared,  and 
many  others  traced  to  him,  must  have  been  deposited  or  in¬ 
vested  in  some  mode,  and  produced  when  Mr.  Boker  made 
the  large  investments  to  which  I  have  referred. 

After  all  these  transactions,  it  appears  Mr.  Boker  received 
$2,000  from  these  parties,  on  what  account  neither  Mr.  Burke 
nor  myself  can  divine,  from  any  entry  in  any  of  these  books. 
On  the  12th  of  August,  1856,  four  months  after  the  convey¬ 
ance  of  the  Crescentville  property,  Mr.  Thurlow  pays  into 
B.  K.  2,  $2,000.  A  note  for  that  amount  was  deposited 
by  Mr.  Boker,  on  the  15th  of  May,  in  F.  S.  17  for  collection, 
falling  due  August  15th-18th.  Mr.  Burke  observed  this 
transaction,  which  was  a  remarkable  one,  after  the  settlement 
of  April  1856,  and  the  conveyance  of  the  real  estate.  He 
says  at  page  403  : 

“I  also  included  the  credit,  ‘August  12,  1856,  Thurlow,  $2,000,’  on 
B.  R.  2,  among  the  receipts  of  cash,  without  consideration,  on  pages 
359  and  375.  As  Thurlow,  Hughes  &  Co.  were  debtors  to  the  bank, 
this  item  must  have  been,  I  presume,  a  general  payment  on  that  in 
debtedness,  and  therefore  should  not  be  considered  as  a  cash  receipt 
without  consideration.” 

It  is  very  certain  that  this  sum  was  not  paid  to  the  bank  ; 
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it  is  also  certain  that  it  is  not  credited  on  any  transaction  in 
I>.  R.  No.  2,  or  anywhere  else.  It  is  equally  certain  that  no 
consideration  for  it  is  apparent  in  any  account;  and  I  ask 
you  to  say  whether,  from  all  the  evidence,  it  is  not  reason¬ 
able  to-  be  inferred  that,  as  the  $5,000  for  the  entire  year 
1856  had  not  been  entirely  earned,  and  as  the  accommoda¬ 
tions  for  the  first  three  months  of  it  were  very  heavy,  that  it 
must  have  been  an  agreed  amount,  between  these  parties,  for 
that  portion  of  the  year.  It  is  not  likely  that  Mr.  Boker 
would  forgive  the  firm  the  sum  due  him  for  so  much  of  the 
year  as  had  expired;  it  is  reasonable  to  infer  that  he  would 
add  to  it.  But  there  is  still  additional  and  positive  evidence 
that  Mr.  Boker  received  other  sums  of  bonus.  Tn  his  “long 
book,”  under  date  of  March  13,  1851,  is  the  following  entry  : 
“  P.  Thurlow,  bonus  $600.”  Mr.  Boker  here  uses  the  same 
term,  “  bonus,”  as  Mr.  Hughes  did  in  his  letter  to  him ;  and 
on  December  31,  1852,  his  long  hook  contains  this  entry, 
“December  31,  P.  Thurlow  $2,000,”  which  sum  he  deposited 
that  day  to  the  credit  of  his  private  account,  or  it  w'ould 
have  been  overdrawn,  on  the  face  of  the  ledger,  for  his  balance 
at  the  end  of  that  day  was  $1,896.05. 

I  notice,  in  this  connection,  as  evidence  of  the  fruits  of 
this  bargain  of  Mr.  Boker,  the  discounts  of  Thurlow,  Hughes 
&  Co.  appearing  in  the  credit  book  of  the  Girard  Bank. 
They  begin  in  March,  1851,  and  fill  eighteen  pages  of  that 
book,  each  page,  with  three  exceptions,  containing  about 
seventy  entries ;  and  on  credit  book  No.  2,  beginning  in 
January,  1855,  they  cover  three  such  pages.  A  very  impor¬ 
tant  fact  to  be  noticed  here  is,  that  the  large  amounts  of  the 
paper  of  Thurlow,  Hughes  &  Co.  placed  on  the  discount  book 
in  and  after  December,  1856,  do  not  appear  in  their  account 
on  the  credit  book ;  and  those  discounts  amount  to  the 
sum  of  $41,633.70.  I  will  give  you  the  dates  and  amounts 
of  the  respective  discounts  : 

26th  of  December,  1856,  note  of  Senneft’  for  $1,256.51, 
due  April  16th,  1857. 

December  26,  1356,  note  of  Thurlow,  Hughes  &  Co.  for 
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$3,366,  due  January  10,  being  one  of  the  notes  given  to 
Mr.  Boker  in  part  payment  of  the  $20,000  loan. 

December  26,  1856,  note  of  Thurlow,  Hughes  &  Co.  for 
$8,200,  due  December  14,  1857. 

January  10,  1857,  renewal  of  the  note  for  $3,366,  payable 
in  twenty-four  months. 

January  10,  1857,  four  notes  for  $1,000  each,  being  also 
part  of  the  settlement  of  the  loan  of  $20,000. 

April  16,  1857,  twenty  notes  for  $250  each,  running  from 
thirteen  to  twenty-two  months. 

April  16,  1857,  a  note  for  $205,  at  twenty  months  ;  do. 
another  $205  at  fifteen  months  ;  do.  one  for  $3,366  at  thirty- 
three  months  ;  do.  another  for  $3,366  at  twenty-one  months, 
these  two  last  notes  forming  also  part  of  the  settlement  of  the 
loan  of  $20,000. 

On  the  same  day,  a  note  of  Senneff  for  $1,256.51  at  twelve 
months;  do.  note  of  Senncfi  for  $1,256.51  at  twenty-four 
months. 

April  16,  1857,  note  John  Farren  for  $1,029.60,  due  23rd 
December,  1857;  do.  note  of  same  party  for  $1,481.40,  due 
23rd  December,  1857  ;  do.  note  of  same  party  for  $2,294.73, 
due  January  14,  1858;  do.  note  of  Sacriste  &  Son  for  $2,- 
240.95,  due  January  14, 1858;  do.  note  of  Win.  S.  Hankins 
for  $1,000,  due  March  15,  1858,  making  $41,633.70.  In  that 
total  I. have,  of  course,  not  included  the  two  notes  renewed. 
None  of  these  discounts  appear  in  the  firm’s  account  on  the 
credit  book.  Had  they  so  appeared,  the  directors  would  have 
been  startled  at  the  amount,  as  well  as  the  fact,  that  such 
notes  as  these  had  been  discounted  without  their  knowledge 
and  permission,  and  without  interest.  They  are  entered  on 
“  cashier’s  account ;  ’  the  nature  of  that  account  you  well 
understand. 

I  have  already  adverted  to  the  conclusive  operation  in 
point  of  law,  of  these  facts  upon  the  settlement  made  by 
Mr.  Boker,  of  the  checks  of  Thurlow,  Hughes  &  Co.  on  April, 
1858,  amounting  to  $105,000;  and  I  may  here  add,  as  a 
supplement  to  what  I  have  said  on  that  subject,  that  in  so 
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settling,  Mr.  Boker  exceeded  the  limits  of  the  power  and 
discretion  vested  in  him  to  settle  debts  to  the  bank. 

Mr.  White  says,  at  page  766,  Yol.  2,  that  the  authority 
of  Mr.  Boker  to  settle  debts  was  limited  to  those  of  a  mode¬ 
rate  amount.  In  answer  to  the  question  : 

“  In  case  of  failure  by  any  debtor  to  pay,  and  the  claim  was  not 
handed  to  the  solicitor  for  suit,  to  whom  was  committed  the  discretion 
of  managing  or  arranging  with  the  debtor  ?” 

He  says : 

“  I  do  not  recollect  any  cases  of  important  amounts,  except,  perhaps, 
the  settlement  of  the  Beading  Kailroad  case,  by  bonds  ;  but  in  such 
cases,  of  moderate  amounts,  as  were  reported  to  be  in  danger,  discre¬ 
tion  was  given  to  the  president  informally.” 

The  evidence  bearing  upon  this  branch  of  the  19th  claim, 
both  written  and  parol,  is  conclusive  ;  there  is  not  a  par- 
ticleof doubt  thatMr. Boker  received  from  Thurlow,  Hughes 
&  Co.,  premium  or  bonus  for  the  loans  of  money  mentioned. 
I  have  furnished  you  some  authorities  on  this  subject,  and 
will  now  produce  some  others. 

At  our  last  meeting  I  referred  to  the  case  of  Gr ask  ill  vs. 
Chambers,  in  26  Beavan,  and  as  the  doctrine  of  that  case  has 
a  material  bearing  on  this,  I  have  since  investigated  it,  in 
order  to  ascertain  the  facts.  The  rule  established  in  that 
case  is,  that  where  the  directors  of  a  company  received 
a  sum  for  compensation,  the  particulars  whereof  they 
withheld  from  the  members,  they  became  trustees  for  the 
members,  and  they  were  ordered  on  an  interlocutary  ap¬ 
plication,  to  pay  the  money  into  court.  The  facts  of  the 
case  were  as  follow:  There  was  a  regularly  registered  Mu¬ 
tual  Life  Insurance  Company.  By  the  terms  of  its  creation, 
an  extraordinary  meeting  of  members  had  the  power  to  sell 
its  business  to  another  company.  While  doing  a  prosperous 
business,  the  directors,  of  their  owe  motion,  entered  into 
negotiations  to  sell  out  to  another  insurance  company. 
Terms  were  agreed  on,  an  extraordinary  meeting  of  share¬ 
holders  convened,  and  the  sale  was  approved  and  effected. 
Afterwards  a  shareholder  who  had  not  been  present  at  said 


meeting  discovered,  that  the  directors  had  received  con¬ 
siderable  sums  from  the  purchasing  insurance  company. 
He,  therefore,  brought  a  bill  to  have  said  directors  declared 
trustees  thereof  for  the  members  of  the  sold-out  insurance 
company.  Seven  directors  put  in  a  joint  answer,  admitting 
that  they  had  received  from  the  purchasing  insurance  com¬ 
pany  “  by  way  of  compensation  for  the  loss  of  their  offices''  a 
certain  sum,  under  the  arrangements  for  the  transfer  of  the 
business.  The  argument,  on  motion  to  pay  the  money  into 
court  resulted  in  the  directors  being  ordered  to  do  so. 

In  re.  Cameron’s  Ooalbrook,  &c.,  Railway  Company,  ex  parte  Ben¬ 
nett,  18  Beavan,  349,  it  is  said  :  “I  look  upon  the  directors  of  a  com¬ 
pany  as  trustees  for  the  benefit  of  the  shareholders,  and  it  is  in  that 
character  and  quality  that  they  accept  their  office,  with  all  its  corres¬ 
ponding  duties  and  liabilities.  It  sometimes  happens,  and  it  does  so 
peculiarly  so  in  the  present  case,  that  directors  have  individual  inte¬ 
rests  conflicting  with  their  duties  as  trustees  of  a  company.  In  such 
cases,  they  are  bound  to  consider,  before  they  accept  the  office  of 
directors,  whether  they  are  prepared  to  make  their  duties,  as  directors, 
predominant  over  their  personal  interests  as  creditors  or  otherwise, 
and  to  make  their  individual  interest  subordinate  to  their  duties  and 
liabilities  as  trustees.” 

The  Great  Luxembourg  Railway  Company  vs.  Sir  Wm,  Magnay,  25 
Beavan,  592,  per  Sir  John  Romilly,  Master  of  the  Rolls  :  “  I  have,  upon 
various  occasions,  stated  what  I  consider  to  be  the  duties  and  functions 
of  a  director  of  a  joint  stock  company.  He  is,  in  point  of  fact,  not 
merely  a  director,  but  he  also  fills  the  character  of  a  trustee  for  the 
shareholders,  and  he  is  in  regard  to  all  matters  entered  into  on  their 
behalf,  to  be  treated  as  an  agent;  therefore  there  attach  to  a  director, 
for  the  benefit  of  the  shareholders,  all  the  liabilities  and  duties  which 
attach  to  a  trustee  and  agent.  Accordingly,  if  a  director  enters  into 
a  contract  for  the  company  he  cannot  personally  derive  any  benefit 
from  it.  I  will  presently  point  out  what  I  mean  by  the  word  “  benefit.” 
*******  *  *  *  *  *  * 

“I  proceed  to  explain  what  I  mean  by  the  proposition,  that  an  agent 
cannot  retain  any  benefit  for  himself  from  such  a  transaction.  If,  as  in 
the  case  of  the  North  Midland  Railway  Company  v.  Hudson,  a  director 
of  a  railway  company  enter  into  a  contract  for  the  purchase  of  a  large 
quantity  of  iron  in  the  shape  of  rails,  but  before  it  is  wanted,  and 
before  it  has  been  actually  delivered,  (for  it  took  some  time  in  that  case 
to  perform  the  contract  with  the  iron  master,)  the  price  of  iron  should 
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happen  to -rise,  the  trustee,  is  not  at  liberty  to  put  into  his  pocket  the 
difl'erence  between  the  market  price  of  the  iron  when  delivered  and 
that  at  which  it  was  purchased.  He  cannot,  in  fact,  sell  it  again  to  the 
company  as  if  it  were  his  own  property.  The  whole  benefit  must  go  to 
the  shareholders  and  not  to  the  director.  But  suppose  an  iron  smelt¬ 
ing  company  were  desirous  of  buying  an  adjoining  estate  which  con¬ 
tained  limestone  rock,  which  was  essential  to  enable  them  to  smelt 
their  iron  with  success,  and  that  the  trustee  undertook  to  buy  it  for 
them,  concealing  the  fact  that  it  was  his  own  estate,  and  if  he  then 
sell  it  to  the  company  of  which  he  is  a  director  for  double  its  value, 
the  court  would  not  allow  the  transaction  to  stand.  It  would  say  to 
the  company  ‘  you  may  either  repudiate  the  bargain  altogether,  or  you 
may  adopt  it,  if  you  think  fit but,  if  from  any  circumstance  whatso¬ 
ever  it  becomes  impossible  to  return  the  estate,  all  that  the  trustee 
would  be  entitled  to  would  be  the  full  value  of  the  estate  sold  :  but 
when  it  is  said  that  he  cannot  make  any  profit  by  the  transaction,  it  is 
not  meant  that  he  is  not  to  have  the  proper  value  of  the  property 
which  is  actually  taken  and  adopted  by  the  company;  nor  does  it  mean 
that  he  is  to  give  up  his  own  property  to  the  company,  although  he  has 
given  no  valuable  consideration  for  it.  He  may  have  acquired  it  by 
gift,  by  devise  or  by  descent,  and  though  he  never  paid  any  money  for 
the  property,  still  he  is  in  all  these  cases,  equally  entitled  to  the  bene¬ 
ficial  interests,  and  to  be  paid  for  the  property  if  it  be  taken  away.” 

In  Diplock  vs.  Blackburn,  3  Camp.  43,  “The  testator,  who  com¬ 
manded  the  ship  of  which  the  defendant  was  the  owner,  when  at  the 
Cape  of  Good  Hope,  had  occasion  to  draw  a  bill  upon  England,  on 
account  of  the  ship,  for  about  £1,500.  From  the  state  of  the  exchange 
at  that  time,  he  received  as  a  premium  for  this  bill  the  sum  of  money 
in  dispute.  Lord  Ellonborough  :  ‘  I  am  clearly  of  opinion  that  this 
premium  belonged  to  the  owner  and  not  to  the  captain.  If  a  con¬ 
trary  usage  has  prevailed,  it  has  been  a  usuage  of  fraud  and  plunder. 
What  pretences  can  there  be  for  an  agent  to  make  a  profit  by  a  bill 
upon  his  principal?  This  would  be  to  give  the  agent  an  interest 
against  his  duty.  I  believe  that  in  this  very  way  servants  of  the  public 
abroad  have  been  guilty  of  enormous  peculations.” 

In  Waterman’s  Dunlap’s  Paley  on  Ag.  ed.  1856,  p.  33,  note  (h),  is  a 
collection  of  authorities  to  show  that  the  principle  is  inflexible,  that  no 
person  can  be  permitted  to  purchase  an  interest  in  property  where  he  has 
a  duty  to  perform  which  is  inconsistent  with  the  character  of  purchaser. 

Kanada  vs.  North,  14  Missouri,  page  615  :  “In  buying  property  for 
his  principal,  an  agent  cannot  speculate  by  charging  his  principal  more 
than  he  gave  for  the  property.  The  facts  of  this  case  were  that  the 
principal  had  deposited  with  the  agent  $850,  to  buy  negroes,  and  the 
agent  purchased  them  for  a  less  amount,  and  transferred  them  to  prin- 
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cipal  for  the  sum  deposited.  Held  a  fraud  on  principal  and  that  the 
principal  was  entitled  to  recover  the  difference  between  the  deposit 
and  the  sum  actually  paid  by  agent.” 

Hammond’s  Prin.  &  Agent,  page  364:  “Where  a  person  placed 
himself  under  the  advice  of  a  dealer  in  English  and  foreign  funds, 
and  the  latter  advised  purchases  and  sales  of  stocks,  and  it  afterwards 
appearing  that  those  purchases  and  sales  were  nominal  transfers  and 
re-transfers  of  the  dealer’s  own  stock,  the  difference  being"  settled  in 
account,  it  was  held  that  the  Court  of  Equity  rightfully  interfered  to 
compel  an  account  between  the  parties,  aud  to  set  aside  the  transac¬ 
tions  that  had  taken  place,  on  the  ground  of  a  situation  of  advantage 
which  equity  will  not  allow  to  an  agent  in  dealing  with  his  principal.” 
(Rothschild  vs.  Brookman,  2  D.  &  C.  188;  5  Bligh.  N.  S.  165;  3 
Simon,  158.) 

Hammond’s  Prin.  &  Agent,  p.  365  :  “  An  agent,  therefore,  who  deals 
as  a  merchant,  without  the  express  consent  of  his  principal,  is  account¬ 
able  to  him  for  the  profit  made  by  this  indirect  dealing,  th^t  is,  for 
the  surplus  charged  by  him  above  the  prime  cost  of  the  article  sup¬ 
plied,  though  not  more  than  the  principal  must  have  paid  to  any  other 
merchant.  This  principle  is  particularly  recognized  by  Lord  Thurlow 
upon  occasion  of  a  bill  filed  by  the  East  India  Company  against  one 
of  their  servants  for  an  account  of  profits  made  by  supplying  the  Com¬ 
pany  with  silks  under  a  collusive  contract  with  the  board  of  trade. 
‘  If,  being  a  factor,  he  buy  up  goods  which  he  ought  to  furnish  as 
factor,  and  instead  of  charging  factorage  duty,  or  accepting  a  stipu¬ 
lated  salary,  he  take  the  profits,  and  deal  with  his  constituent  as  a 
merchant,  this  is  a  fraud  for  which  an  account  is  due.’  And  in  a  sub¬ 
sequent  case,  an  agent  employed  to  furnish  timber  for  a  colliery,  at  a 
certain  stipulated  salary,  was  decreed  to  account  for  profits  by  selling 
his  own  timber  to  his  principals  under  the  name  of  another  person 
with  whom  he  had  clandestinely  engaged  in  a  partnership.” 

In  Lewie  on  Trusts,  4th  Eng.  Ed.  1861,  pages  212  and  213,  “  autho¬ 
rities  are  collected,  showing  that  a  trustee  may  not  buy  up  debts  for 
himself,  and  that  trustee  trading  with  the  trust  estate  must  account 
for  the  profits.” 

In  Docker  vs.  Somes,  2  Mylne  &  Keene,  664,  Lord  Brougham  says  ; 
“Whenever  a  trustee,  or  one  standing  in  the  relation  of  a  trustee, 
violates  his  duty  and  deals  with  a  trust  estate  for  his  own  behoof,  the 
rule  is  that  he  shall  account  to  the  cestui  qne  trust  for  all  the  gain 
which  he  has  made.  Thus  if  trust  money  is  laid  out  in  buying  and 
selling  land,  and  a  profit  made  by  the  transaction,  that  shall  not  go  to 
the  trustee  who  has  so  applied  the  money,  but  to  the  cestui  que  trust, 
whose  money  has  been  thus  applied.  In  like  manner  (and  cases  of  this 
kind  are  more  numerous)  where  a  trustee  or  executor  has  used  the 
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fund  committed  to  his  care  in  stock  speculations,  though  the  loss,  if 
any,  must  fall  upon  himself;  yet  for  every  farthing  of  profit  he  may 
make,  he  shall  be  accountable  to  the  trust  estate.  So  if  he  lay  out  the 
trust  money  in  a  commercial  adventure,  as  in  buying  or  fitting  out  a 
vessel  for  a  voyage,  or  put  it  in  the  trade  of  another  person,  from 
which  he  teas  to  derive  a  stipulated  profit,  although  I  will  not  say 
that  this  has  been  decided,  I  hold  it  to  be  quite  clear,  that  he  must 
account  for  the  profits  received  by  the  adventure  or  from  the  concern. 
In  all  these  cases  it  is  easy  to  tell  what  the  gains  are  ;  the  fund  is  kept 
distinct  from  the  trustee’s  other  monies,  and  whatever  he  gets  he  must 
account  for  and  pay  over.  It  is  so  much  fruit,  so  much  increase  on 
the  estate  or  chattel  of  another,  and  must  follow'  the  ownership  of  the 
property  and  go  to  the  proprietor.  So  it  is  also  where  one  not  ex¬ 
pressly  a  trustee,  has  bought  or  trafficked  with  another’s  money.  The 
law  raises  a  trust  by  implication,  clothing  even,  though  a  stranger, 
with  the  fiduciary  character,  for  the  purpose  of  making  him  account¬ 
able.  If  a  person  has  purchased  land  in  his  own  name  with  my  money 
there  is  a  resulting  trust  for  me ;  if  he  has  invested  my  money  in  any 
other  speculation  without  my  consent,  he  is  held  a  trustee  for  my 
benefit.” 

The  last  branch  of  this  19  th  item  I  will  very  briefly  con¬ 
sider.  The  testimony  on  this  subject  is  direct,  and  the 
facts  of  the  case  are  simple.  Mr.  Marshall  informs  us,  at 
page  335,  Yol.  1,  that  between  the  first  of  January,  1853, 
and  the  first  of  the  following  September,  Mr.  Boker  placed 
$25,000  to  the  credit  of  Godfrey  &  Co.,  at  the  Girard 
Bank  as  capital,  for  which  he  was  to  receive  8  per  cent, 
interest,  and  that  he  received  that  rate  of  interest  until  the 
first  of  January,  1856. 

The  dates  and  particulars  of  those  transactions  are  in  Mr. 
Marshall’s  statement. 

At  page  341,  Mr.  Marshall  states  the  dates  and  amounts 
of  the  payments  into  that  firm  of  the  capital  of  $25,000. 

The  first  is  March  1st,  1853,  $4,767.50.  This  sum  was 
the  proceeds  of  the  discount  of  a  note  of  Godfrey  &  Co., 
and  cashed  in  the  first  teller’s  drawer,  as  appears  in  F.  S.  9. 

The  next  is  July  5th,  1853,  $9,745,  which  sum  was  also 
taken  from  the  drawer,  by  Mr.  Boker,  as  appears  in  F.  S.  9. 

And  on  the  13t’n  of  Sept.,  1853,  the  balance,  $10,487.50, 
was  paid.  This  sum  was  also  taken  from  the  drawer,  by 
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Mr.  Boker  on  that  day,  as  appears  in  F.  S.  9  ;  and  it  also 
appears  by  the  B.  R.  deposit  book,  F.  S.  15,  that  it  was  the 
proceeds  of  a  discount  of  two  notes  of  Godfrey  &  Co.,  one 
for  $5,000,  and  one  for  $6,000,  payable  at  six  months, 
which  were  marked  “returned.”  This  capital  of  $25,000 
was  the  banks’  money,  borrowed  by  Mr.  Boker. 

In  this  case,  an  agreement  to  furnish  discounts  was  ex- 
press.  Mr.  Marshall  testifies,  page  335: 

“  In  1856,  I  made  the  arrangement  with  Mr.  Boker,  senior,  and  Mr. 
Godfrey,  by  which  I  purchased  the  concern.  I  made  the  arrangement 
with  Charles  S.  Boker,  senior,  and  Benjamin  D.  Godfrey,  and  I  asso¬ 
ciated  Mr.  Mann  with  me  as  a  partner,  at  the  same  time.  The 
arrangement  was  to  have  continued  three  or  four  years.  At  the  time 
the  arrangement  was  fully  settled,  the  agreement  was  that  $16,000 
should  be  left  in  as  the  Charles  S.  Boker,  junior,  account,  and  to  be 
paid  out  at  the  rate  of  $80  per  week,  to  the  order  of  George  II.  Boker, 
the  amount  remaining  in  to  bear  six  per  cent,  interest.  We  were  to 
have  a  line  of  discounts  at  the  Girard  Bank,  not  exceeding  $35,000  ; 
the  understanding  was  it  was  to  be  our  common  paper ;  I  so  understood 
it.  There  were  no  writings  drawn  up.  Mr.  Charles  S.  Boker,  senior, 
procured  that  line  of  discounts.  I  paid  the  $80  per  week  to  Mr. 
George  H.  Boker.  All  the  credit  of  Charles  S.  Boker  was  paid,  and 
overpaid,  principal  and  interest.  Our  firm  received  the  line  of  dis¬ 
counts  promised.  Sometimes  it  did  not  come  up  to  that,  and  some¬ 
times  it  exceeded  it.  It  went  up  at  one  time,  my  impression  is,  to 
about  $57,000.” 

At  page  336,  Mr.  Marshall  says  there  were  no  collaterals 
given  with  the  notes  which  Mr.  Boker  discounted  for  him; 
and  referring  to  the  notes  themselves,  produced  before  you, 
they  appear  to  be  endorsed;  so  there  was  neither  endorser 
nor  collateral  to  secure  any  one  of  them.  There  was  no 
capital,  of  any  amount,  in  the  firm,  except  that  placed  by 
Mr.  Boker.  Mr.  Marshall  states,  at  page  338,  that  he  put 
in  $1,500,  and  Mr.  Mann  $1,000. 

Mr.  Marshall  states,  substantially,  in  his  testimony,  that 
he  was  entirely  under  the  direction  of  Mr.  Boker;  that  he 
bought  out  Mr.  Godfrey  when  Mr.  Boker  told  him  to  do 
so;  and  on  being  asked,  on  cross-examination,  what  he 
meant  by  saying  that  he  bought  out  Godfrey  &  Co.,  b}r  di- 
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rection  of  Mr.  Boker,  he  replied,  “I  meant  just  what  I 
said.” 

The  amount  of  interest,  at  8  per  cent.,  which  Mr.  Boker 
received  on  the  sums  advanced  March  1,  July  5,  and  Sept. 
13,  1853,  to  Jan.  1,  1856,  was  §4,936.41.  One-fourth  of 
that  sum,  being  the  excess  over  6  per  cent.,  $1,234.10, 
with  interest  from  the  first  of  January,  1856,  is  the  amount 
claimed  under  this  branch  of  the  19th  claim. 

If  any  case  can  illustrate  the  wisdom  of  the  rule  which 
forbids  agents  to  deal  with  the  money  of  their  principal  and 
embark  it  in  outside  business,  it  is  this.  Look  at  the  evi¬ 
dence  bearing  upon  this  subject.  Mr.  Boker  invests  $25,000 
in  the  firm  of  Marshall  &  Mann  ;  the  result  is  a  bad  debt  of 
$28,500.  He  receives  $5,000  a  year  from  Thurlow,  Hughes 

Co. ;  the  result  is  a  loss  to  the  bank,  or  to  his  estate,  of 
near  $92,000,  to  wit :  the  $42,000  charged  for  Crescentville 
the  $34,312  of  notes,  (less  $2,300.)  and  the  $15,313  due  at 
his  death.  The  wisdom  of  the  rule  is  further  illustrated,  in 
this  case,  by  the  temptation  which  such  heavy  losses  hold 
out  to  the  faithless  agent  to  put  them  upon  his  principal. 
That  temptation  acted  effectually  upon  Mr.  Boker. 

The  unendorsed  paper  of  Marshall  &  Mann  was  privately 
discounted  by  him,  in  violation  of  the  by-laws,  and  con¬ 
cealed  from  the  board,  and  from  the  committee  afterwards, 
and  discovered  after  his  death.  The  three  losses,  just  men¬ 
tioned,  of  Thurlow,  Hughes  &  Co.,  every  one  of  them,  were 
the  results  of  acts  unknown  to  the  board,  and  biassed  by 
money  influence;  and  all  these  transactions  end  by  an 
attempt  to  put  the  loss  on  the  bank.  If  such  things  be 
permitted,  then  the  rule  requiring  integrity,  frankness,  and 
impartiality  in  an  agent  or  officer,  is  a  mere  delusion  and 
mockery.  If  the  president  of  a  bank  has  the  right  to 
accept  these  clandestine  profits,  then,  as  I  have  said,  the 
Courts  cannot  deny  the  same  right  to  the  cashier,  or  to 
each  of  the  directors.  AVhere  shall  we  find  the  dividing 
line?  Each  and  all  the  officers j  and  directors  of  banks 
are  equally  bound  to  the  exercise  of  strict  integrity,  as 
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agents  and  representatives  of  the  stockholders;  each  and 
all  are  bound  to  give  the  stockholders  the  benefit  of  in¬ 
tegrity,  truth,  and  unbiassed  judgment.  If  one  officer 
may  make  this  private  profit  by  his  position,  why  not  all? 
I  hold  it  to  be  clear  that  a  bank  officer  cannot  put  himself 
in  such  a  position;  that  it  is  at  variance  with,  and  hostile 
to,  the  interests  of  the  bank;  that  such  secret  transactions 
place  the  funds  of  the  bank  at  his  mercy  ;  and  that  he  is 
bound  to  disgorge  all  moniys  obtained  by  such  means. 
And  I  maintain,  in  regard  to  this  19th  clairfi,  that  each  and 
every  one,  and  all,  the  rules  of  law  which  I  submitted  to 
you  at  the  opening  of  this  argument,  were  violated  by  Mr. 
Boker. 

The  20th  claim  is  for  the  difference  between  the  sum  of 
$31, 345.21  and  $87,326.76,  to  wit :  $55,981.55.  The  facts 
are  very  simple.  On  the  27th  of  November,  1857.  the 
balance  of  Assets  Account,  which  was  $31,345.21,  was 
transferred  to  Loan  Account,  and,  by  dictation  of  Mr.  Boker, 
was  entered  $87,326.76  to  balance  the  amount  due  by  Bond 
Account. 

The  discussion  of  the  20th  claim  will  not  consume  much 
time.  The  facts  are  brief  and  clear.  This  has  been  called  a 
deficiency  in  the  capital  of  the  bank;  but  it  is  not  so  in 
any  other  sense  than  that  a  deficiency  in  any  account  of 
the  bank,  representing  assets,  is  a  deficiency  in  the  pro¬ 
perty  of  the  bank,  without  reference  to  whether  there  is  a 
deficiency  or  a  surplus  of  capital. 

To  illustrate  :  suppose  I  had  become  indebted  to  a  bank, 
say  $30,000,  I  being  the  president  of  the  bank,  and  I  were 
to  direct  the  book-keeper  to  increase  a  deposit  of  mine  by 
that  amount.  There  is  no  doubt  that  in  such  a  case  the 
credit  would  avail  me  nothing,  and  that,  upon  a  judicial 
investigation  of  the  claim,  it  would  be  considered  not  only 
unimportant,  but  impertinent,  to  enter  upon  an  examination 
of  the  affairs  of  the  bank  during  twelve  years  of  its  existence, 
in  order  to  ascertain  whether  there  was  a  surplus  of  the 
capital — just  as  if  that  would  disprove  or  pay  my  debt.  If 
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I  show  to  vou  that  at  the  time,  bond  account,  which  Mr. 
Boker  was  under  obligation  to  make  good,  was  settled  by 
certain  entries,  and  that  one  of  these  entries  was  increased, 
by  his  direction,  from  a  true  to  a  fictitious  amount,  I  prove 
the  claim  just  as  clearly  as  if  it  were  shown  that  Mr.  Boker 
had  overdrawn  his  account,  and  in  like  manner,  had  increased 
an  entry  of  a  deposit.  You  will  remember  that  neither  bond 
account,  nor  loan  account,  was  known  to,  or  seen,  by  the 
directors,  during  Mr.  Boker’s  lifetime ;  although  those 
accounts  were  called  for,  not  in  a  loud  voice,  but  in  a 
manner  more  urgent  than  by  a  loud  voice,  by  the  examina¬ 
tion  in  1857.  Mr.  White  testifies  that  the  examination  of 
1857  was  searching  and  exhaustive  ;  the  report  states  that 
Mr.  Boker  furnished  every  information  on  the  subjects  under 
consideration ;  the  bond  account  and  loan  account  were 
demanded  as  urgently,  though  tacitly,  as  if  they  had  been 
called  for  by  name,  as  they  could  not  have  been,  because 
they  did  not  happen  to  be  known  to  the  directors.  Into 
these  accounts  Mr.  Boker  placed  such  entries  as  he  chose. 
When,  on  the  27th  November,  1857,  he  directed  the  book¬ 
keeper  to  make  the  entries  of  assets  on  loan  account,  with 
which  the  debt  to  bond  account  was  to  be  paid,  after  having 
placed  the  real  estate,  loans  and  stocks  in  that  account  at 
such  prices  as  he  thought  fit,  and  there  being  yet  a  large 
deficiency  to  be  made  up,  an  interesting  interview  takes 
place  between  him  and  Mr.  Lane,  the  general  book-keeper, 
which  resulted  in  a  command  by  Mr.  Boker  to  square  the 
account  by  a  mode  seldom  known  in  the  history  of  banks.  I 
refer  you  to  Mr.  Lane’s  testimony,  at  pag-es  859  and  360, 
Yol.  1  : 

Q,.  “  Please  look  at  item  to  the  debit  of  bond  account  ‘  Oct.  I,  Bal. 
of  assets,  $31,345.21,’  and  state  in  what  form,  and  by  whose  direction, 
that  item  appears  transferred  to  the  loan  account,  and  when  ?” 

A.  “  It  appears  in  loan  account,  as  a  portion  of  the  amount  therein 
designated  as  North  American  Trust  and  other  securities,  $87,326.76. 
It  was  transferred  to  this  account  by  direction  of  Mr.  Boker,  upon 
November  27,  1857.” 
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Q.  “How  was  the  difference  made  up  between  $31,345.21  and 
$87,326.76  ?” 

A.  “  This  I  cannot  wholly  explain.  The  item  charged  to  bond 
account  upon  October  1,  1857,  balance  of  assets,  $31,345.21,  repre¬ 
sented  the  amount  necessary  to  be  realized  by  the  bank  in  order  to 
make  its  capital  whole,  assuming,  however,  that  th'e  bond  account  was 
good  for  the  balance  standing  to  its  debit  on  that  date.  The  item  in 
loan  account  designated  as  North  America  Trust  and  other  securities, 
amounting  to  $87,326.76,  represented  the  deficiency  in  the  capital  of 
the  bank  on  that  date;  the  difference  between  the  deficiency  in  the 
capital  upon  October  1,  1857,  and  the  deficiency  in  the  capital  upon 
November  27,  1857,  must  necessarily  have  occurred  in  bond  account, 
and  was  occasioned  by  the  entries  appearing  therein.” 

Q.  “  Did  Mr.  Boker  explain,  or  do  you  know  why  he  increased  that 
item  from  $31,345.21  to  $87,326.76  ?” 

A.  “  He  did  explain  to  me  in  the  following  manner:  After  reading 
to  me  from  a  small  book  in  his  possession,  certain  items  which  he 
desired  me  to  enter  to  the  debit  of  the  loan  account,  he  requested  of 
me  the  aggregate  of  these  items,  and  to  inform  him  how  much  was 
necessary  to  complete  the  sum  of  $523,007.76,  which  he  was  then  in 
the  process  of  transferring  from  bond  account.  Upon  informing  him 
that  the  difference  amounted  to  $87,326.76,  I  was  directed  by  Mr. 
Boker  to  designate  that  amount  in  loan  account  as  North  America 
Trust  and  other  securities  ;  being  in  effect,  as  he  told  me,  that  this 
amount  was  necessary  to  be  realized  from  these  securities  in  order  to 
make  the  capital  whole.  Upon  that  day  a  remittance  was  received  on 
account  of  the  claim  held  by  the  Girard  Bank  upon  the  North 
American  Trust  and  Banking  Company  of  New  York,  amounting  to 
$139,953.50,  which  made  up  the  deficiency  before  alluded  to,  and  left  a 
surplus  of  $52,626.74,  which  I  was  directed  by  Mr.  Boker  to  credit  to 
an  account  for  the  first  time  opened,  entitled  profit  and  loss.  Those 
two  items,  viz. :  $87,326.76  and  $52,626.74,  make  up  the  sum  of 
$139,953.50.” 

The  fact  is,  that  the  increase  in  this  item  was  necessary 
to  be  realized  from  Mr.  Boker  himself,  and  not  from  the  North 
American  Trust ;  Mr.  Boker  might  as  well  have  increased 
that  item  to  a  sum  sufficient  to  save  himself  the  necessity  of 
entering  the  real  estate,  loans  and  stocks ;  a  moderate 
increase  beyond  the  sum  he  did  enter,  might  have  left  him 
his  Beaver  Meadow  stock. 

These  facts  seem  to  be  conclusive ;  but  it  will  shed  light 
upon  the  subject  to  consider  :  1.  What  wTas  bond  account  ? 
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2.  Why  Avas  its  name  changed  to  loan  account  ?  and  3.  The 
moral  and  legal  effect  of  this  forced  item. 

Now  what  was  bend  account  ?  In  its  birth  and  origin, 
it  was  Mr.  Boker’s  own.  It  contained,  then,  nothing  bur. 
checks  which  he  had  drawn  and  which  represented  the 
amounts  which  he  owed  the  drawer.  Tt  was  called  “bond 
account;’’  it  should  have  been,  “  Charles  S.  Boker.”  He 
should  have  given  a  check  on  his  private  account  to  make 
that  account  good.  The  account  when  commence!  was, 
therefore,  his  own.  When  you  settle  the  principle  upon 
which  bond  account  of  1856  shall  be  treated — whether  the 
transactions  there  entered  were  at  the  risk  of  Mr.  Boker,  or 
at  the  risk  of  the  bank,  you  decide  this  claim,  and  much 
else  of  the  case.  If  you  rule  that  the  loans  privately  made 
by  Mr.  Boker,  with  the  money  of  the  bank,  were  at  the  risk 
of  the  bank,  and  that  the  bank  was  bound  to  take  his  assets 
at  his  prices  ;  if  you  decide  that  Mr.  Boker  bound  the  bank 
in  the  purchase  of  Crescentville  for  himself,  and  by  his  con¬ 
tract  to  give  $10,000  for  the  improvements  upon  it ;  if  you 
rule  that,  in  all  these  transactions,  Mr.  Boker’s  acts  bound 
the  bank,  little  remains  of  the  claim  arising  out  of  B.  R.  2 
and  F.  S.  9  and  10  accounts  to  be  settled,  excepting  the 
obligation  of  Mr.  Boker  to  account  for  the  profits  of  the 
bank’s  money,  represented  in  these  accounts.  You  will  then 
rule  that  banks  are  at  the  mercy  of  any  of  their  officers. 

But  if  you  rule  that  these  clandestine  transactions  of  the 
drawer — the  taking  of  over  eight  millions  of  dollars  in  five 
years  in  the  purchase  of  stocks,  and  the  discounting  of  notes, 
were  illegal  and  improper^  then  that  bond  account,  is  the 
account  of  Charles  S.  Boker. 

There  were  in  fact  two  banks — the  Girard  Bank  and  the 
Boker  Bank.  Let  me  show  you,  from  the  evidence  sriven 
by  the  defence,  wffiat  the  Girard  Bank  loaned,  and  what  the 
Boker  Bank  loaned,  in  1852*  At  page  451,  Yol.  2,  Mr. 
Burke,  states,  the  total  amount  of  paper  discounted  by 

the  board,  in  that  year,  was  “$6,338,949.”  Mr.  Boker 
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privately  discounted  in  five  months  of  thatyear,  two  millions 
and  a  quarter  of  dollars  of  paper. 

The  bank  never  deliberated  upon,  or  acted  upon,  or 
accepted  this  paper,  and  they  had  no  privity  or  connection 
with  it 

Next,  Why  was  the  name  of  bond  account  changed  to 
loan  account?  For  what  purpose,  except  to  increase  the 
item  in  question,  or  was  it  to  cover  certain, credits  in  bond 
account,  amounting  to  $20,000;  crediting  the  principal 
with  receipts  of  increase?  a  mode  which  in  time  would 
pay  off  the  principal.  Suppose  he  had  not  changed  the 
name  from  bond  account  to  loan  account,  what  disposition 
could  he  have  made  with  that  item  of  $31,345.21  ?  Had 
lie  not  changed  the  name  of  the  account,  the  forcing  of  this 
item  to  the  increased  sum  would  have  been  impracticable. 
Mr.  Boker  knew  that  there  was  to  be  an  immediate  exami¬ 
nation  of  the  affairs  of  the  bank,  the  exhibition  of  a  fresh 
account,  containing  no  items  but  assets,  and  referring,  on 
its  face,  to  no  other  account,  would  prevent  further  investi¬ 
gation,  or  at  least  would  not  invite  it.  But  if  he  could  force 
this  item,  at  will,  does  it  not  follow  that  he  could  have  in¬ 
creased  it  so  as  to  save  himself  the  necessity  of  putting  in 
his  Beaver  Meadow  stock  ?  And  why  could  he  not  as  well 
have  forced  that  item  still  further  to  escape  the  necessity  of 
putting  in  Crescentville  ?  What  office  did  the  forcing  of 
that  item  perform,  except  to  save  the  necessity  of  account¬ 
ing  for  that  much;  and  if  it  performed  that  office,  why 
might  he  not  have  carried  out  the  principle  so  as  to  excuse 
himself  from  handing  over  to  the  bank  auy  securities  at 
all? 

Next,  There  is  a  moral  view  of  the  subject.  That  entry 
does  violence  to  the  assets  account  of  the  bank ;  that  account 
stated  a  balance,  that  day,  on  its  face  of  $31,345.21 ;  by  this 
entry  it  is  represented  at  <$87,826.76.  The  act,  and  the 
motive  of  the  act,  are  too  obvious  to  need  discussion.  Mr. 
Lane  has  testified  to  both,  and  his  testimony  is  corroborated 
by  the  entries,  and  the  antecedent  facts.  If  you  believe  the 
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testimony,  Mr.  Boker  is  bound  to  make  good  the  difference 
between  these  two  amounts. 

My  learned  colleague  Mr.  Brewster  makes  a  suggestion  to 
me,  which  increases  in  importance  as  I  reflect  upon  it.  It 
is  this :  there  never  would  have  been  any  occasion  at  all 
for  bond  account,  but  for  the  clandestine  transactions  of 
Mr.  Boker  with  the  cash  drawer ;  if  Mr.  Boker  had  not 
taken  into  his  possession,  without  the  knowledge  of  the 
board,  the  cash  funds  of  the  bank,  there  would  not  have 
been  any  occasion  for  that  account. 

I  have  now  closed  the  discussion  of  the  claims  of  the 
bank  ;  but  before  I  proceed  to  consider  the  evidence  offered 
by  the  defence,  I  would  remark  upon  a  subject  of  more 
interest  than  importance.  There  has  been  evidence  fur¬ 
nished  here  upon  a  subject  that  has  nothing  in  the  world  to 
do  with  this  case,  and  yet,  I  fear,  has  too  much  to  do  with 
it,  and  it  is  a  subject  which  I  mean,  before  I  conclude,  to 
place  beyond  the  possibility  of  doubt.  I  refer  to  the  aver¬ 
ment  made  by  the  defence  that  Mr.  Boker,  when  he  entered 
on  the  presidency  of  the  bank,  was  worth  as  much  as  at  the 
time  of  his  death.  At  page  80,  Yol.  2,  you  have  the  offer 
of  evidence  made  by  my  learned  friend  Mr.  Montgomery: 

“  Mr.  Montgomery  says  he  proposes  to  prove  by  this  witness  (Joseph 
Boker)  that  the  decedent  had  a  large  amount  of  property,  say  over 
§300,000,  which  he  had  accumulated  in  business,  and  which  either 
remained  to  his  credit  upon  the  books  of  the  various  concerns  spoken 
of  by  the  witness  or  had  been  drawn  out  by  the  decerleDt  for  the 
purposes  of  reinvestment  in  other  and  more  profitable  modes;  and  all 
this  for  some  years  before  the  resuscitation  of  the  Girard  Baok  in  1846  ; 
and  that  he  possessed  this  property  at  least  at  the  time  the  bank  was 
reorganized  in  1846  ;  as  well  as  for  the  further  purpose  of  showing  the 
annual  domestic  expenditure  of  the  decedent  between  the  years  1832 
and  1846.” 

Upon  a  subsequent  occasion  the  learned  counsel  proved 
the  annual  balance  of  Mr.  Boker  in  his  private  account. 
The  object  of  this  testimony  could  not  be  misunderstood. 
It  was  not  objected  to,  although  in  point  of  legal  effect,  it 
is  worthless.  It  was  intended  to  produce  a  certain  influence 
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upon  your  mind;  it  is,  perhaps,  calculated  to  have  that 
effect,  and  for  that  reason  I  propose  to  give  it  a  strict,  but 
at  the  same  time  a  fair  examination.  Mr.  Joseph  Boker 
was  called  and  examined  for  the  purpose  of  proving  this 
statement  of  Mr.  Boker’s  property  at  page  79,  Yol.  2;  he 
was  recalled  at  page  91  for  the  purpose  of  correcting  the 
many  errors  he  made  in  his  first  examination,  and  he  then 
produced  a  statement  of  the  estate  of  Mr.  Boker  on 
December  1,  1846,  or  sold  by  him  between  1882  and  1846 
and  re-invested,  and  real  estate  owned  by  him  previous 
to  December,  1832  and  the  debt  due  him  by  Boker,  Brothers 
&  Jones.  These  dates  afford  a  wide  range,  indeed.  Our  con¬ 
cern  is  with  the  estate  owned  by  Mr.  Boker  in  1846,  and  that 
we  have  in  bis  own  handwriting.  Mr.  JoseplT  Boker, 
gives  his  statement  as  the  result  of  information  which  he 
received  from  the  adminstrators,  and  from  the  records  of 
the  county,  and  from  other  sources,  which,  no  doubt,  had 
upon  his  mind  the  natural  influence  that  led  him  to  believe 
that  what  he  was  stating  was  correct.  But,  as  I  have  said 
before,  how  few  men  know  the  circumstances  of  another. 
As  one  instance  of  Mr.  Joseph  Boker’s  want  of  knowledge, 
he  did  not  appear  to  know  that  the  real  estate  of  Mr.  Cbas. 
S.  Boker  was  incumbered.  I  presume  that  our  learned 
friends  were  not  aware  when  they  produced  this  testimony, 
that  there  existed  much  better  evidence  on  this  subject, 
records  made  by  Mr.  Boker  himself,  on  the  first  of  January, 
1846,  I860  and  1852,  of  his  property  real  and  personal. 
The  “long  book”  was  not  then  in  evidence. 

Comparing  Mr.  Joseph.  Boker’s  statement  with  these 
records  made,  on  those  dates,  by  Mr.  Chas.  S.  Boker  himself, 
you  have  an  instance  of  how  unreliable  is  testimony  without 
knowledge.  I  will  refer  to  some  of  the  items  in  his  state¬ 
ment,  and  compare  them  with  the  written  evidence  of  his 
brother.  Mr.  Joseph  Boker  began  his  statement  with  the 
item  “7  houses  on  Spruce  street  near  Broad,  $70,000 
Mr.  Chas.  S.  Boker  valued  them  at  $60,000.  The  next  item 
is  2  houses  on  Broad  street  near  Spruce  street,  which 
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Mr.  Joseph  Bolter  valued  at  $27,000;  Mr.  Chas.  S.  Boker 
valued  them  at  $22,000. 

I  now  propose  to  show  that  Mr.  Joseph  Bolter  not.  only 
inserted  in  his  list,  property  which  Mr.  Chas.  S.  Boker  did  not 
own,  but  also  did  not  insert  property  which  he  did  own,  on 
looking  at  Mr.  Chas.  S.  Bolter’s  list,  you  will  find  that  there 
was  another  house  on  Broad  street,  which  Mr.  Joseph 
Boker  does  not  mention ;  also  23  shares  of  Exchange 
stock,  20  shares  of  Marine  stock  and  ISO  shares,  of  Mount 
Carbon  stock.  The  other  items  in  Mr.  Joseph  Bolter’s  list 
are  as  follows  :  “Half  ownership  in  Congress  Ilall,  $24,  125.’’ 
There  is  no  evidence  that  Mr.  Chas.  S.  Bolter  in  1846  owned 
that  interest;  it  is  not  in  his  own  list.  The  next  item  is 
Rochester  property,  $6,000,  Mr.  Boker  did  not  acquire  that 
until  after  1846,  it  appears  in  his  list  of  the  year,  1850, 
The  next  item  is  “house  No.  110,  S.  Third  street,  $23,500,” 
Mr.  Chas.  S.  Boker  states  it  cost  $21,000.  “Prison  lot, 
Broad  and  Arch  street,  $4,580.”  That  was  sold  March  12, 
1845;  “two  Schooners  for  Ocean  County  property,  N.  J., 
$11,00  and  $1,726.65,”  these  are  not  in  Mr.  C.  S.  Boker’s 
list  of  1846,  nor  afterwards.  “200  shares  Camden  and 
Amboy  R.  R.  stock,  $27,800.”  Mr.  Chas.  S.  Boker  puts  this 
at  $26,000.  “  Real  estate,  No.  4,  Chancery  lane,  $1,250.” 

This  is  not  on  any  of  Mr.  Chas.  S.  Boker’s  lists.  The  next  is 
240  acres  of  land  in  Marion  County,  Ill.,  $2,400  ;  this  is 
not  on  Mr.  Chas.  S.  Boker’s  lists.  “  House  No.  309,  North 
Sixth  street,  $4,150.”  Mr.  Chas.  Boker  did  not  purchase  that 
house  until  two  years  after  1846.’’  “Lot,  Walnut  street, 
between  Schuylkill  6th  and  7th,  $500;”  that  lot  first  appears 
in  the  1850  list  of  Mr.  Chas.  S.  Boker.  “Amount  due  by 
Boker  Bros.,  December  1,  1846,  $82,063.89.”  That,  debt 
was,  and  still  is  $70,000.  “  Monmouth  County  farm, 

$17,000.”  You  have  evidence  of  the  sheriff’s  sale  of  the 
property,  showing  that  it  was  bought  by  Mr.  Boker  for 
$7,500,  and  mortgaged  for  $7000.  Mr.  Chas.  S.  Boker  valued 
it  at  $17,500  in  1846,  and  in  1850,  including  “  Allentown” 
(which  Mr.  Joseph  Boker  valued  at  $1,000),  at  $10,000,  and 
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in  1852  at  $5000.  The  three  next  items,  owned,  as  Mr. 
Joseph  Boker  states  prior  to  December,  1832,  of  $8,500, 
$9,500  and  $10,000  are  not  in  any  of  the  lists  of  Mr.  Chas. 
S.  Boker,  and  had  been  no  doubt  disposed  of. 

Mr.  Joseph  Boker,  by  including  all  the  estate  ever  owned 
by  his  brother  within  the  wide  range  of  dates,  states  the 
total  at  $331,789.54,  ignoring  all  incumbrances.  Mr.  Chas. 
S.  Boker  states  his  real  estate  January  1,  1846,  at  $127,000 
subject  to  incumbrances,  $54,500  ;  stock  and  loans,  $41,500 
and  the  debt  of  Boker  Bro.  &  Jones.  The  item  of  $41,500 
must  be  reduced  to  $87,300  by  striking  out  112  shares  of 
Mechanics’  Bank  stock  which  is  claimed  here  to  be  the 
property  of  his  grandson,  and  50  shares  of  Mount  Carbon 
stock  which  the  entry  states  he  held  for  another  person.  I 
have  shown  the  inaccuracy  of  Mr.  Joseph  Boker’s  statement, 
and  its  inapplicability  to  the  date,  when  his  brother  became 
President  of  the  Girard  Bank.  The  object  of  producing 
this  witness  was  to  show  that  Mr.  Boker,  at  the  time  of  his 
death,  was  possessed  of  no  more  property  than  at  the  time 
he  became  President  of  the  bank,  and  to  ask  you  to  infer 
that  it  was  not  probable  that  Mr.  Boker  could  have  received 
the  moneys  we  allege  he  did,  during  his  presidency. 

But  I  will  demonstrate  to  you  that  the  additions  to  Mr. 
Boker’s  property  between  the  time  he  became  President  of 
the  bank,  and  the  time  of  his  death,  could  not  possibly  have 
been  acquired  from  the  income  of  the  property  he  held 
when  he  became  President,  and  that  they  were  acquired  by 
the  moneys  which  the  evidence  in  this  case  has  traced  into 
his  possession.  I  propose  to  show  this  by  testimony,  which, 
unless  I  am  mistaken,  will  not  leave  one  doubt  upon  your 
mind.  At  the  time  Mr.  Boker  became  President  of  the 
bank  the  income  of  his  real  estate  was  $4,807,  as  appears 
by  his  “long  book.”  The  interest  on  incumbrances,  $54,500 
was$8,270.  Thebalance  therefore,  $1,537,  was  the  income  of 
the  real  estate.  We  know  enough  of  the  expenses  of  real 
estate  for  taxes,  water  rents,  repairs,  etc.,  to  know  that  after 
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deducting  these,  there  would  be  very  little  left  to  contribute 
to  the  domestic  expenses  of  Mr.  Boker. 

The  income  of  Mr.  Boker  from  his  stocks  and  loans  net, 
was  $2,511,  as  appears  by  his  book.  The  debt  of  Boker, 
Bros.  &  Jones  produced  Mr.  Boker,  for  sometime  after  he 
left  the  firm,  $'6,000  a  year,  but  the  troubles  of  1842  led  to 
the  reduction  of  that  sum  to  $8,000  a  year.  Mr.  Joseph 
Boker  says,  at  page  82,  Yol.  1 : 

“  In  1840  we  allowed  Chas.  S.  Boker  $6,000  interest.  In  1842  Mr. 
Boker  cut  clown  liis  interest  to  $3,000  ;  a  panic  existed,  and  times  were 
very  troublesome.” 

But  I  will  assume  6  per  cent,  as  the  yield  of  that  debt, 
say  $4,200,  making  $6,711  per  year,  with  little  or  nothing 
to  add  from  the  real  estate.  At  the  same  page  Mr.  Joseph 
Boker  says:  * 

“  I  can  account  for  $62,313.03  of  the  moneys  drawn  out  of  the  firm 
by  Mr.  Boker,  from  1832  to  1846,  for  housekeeping  purposes,  making 
an  average  of  yearly  expenses  for  fourteen  years  of  $4,450.83  per  year. 
I  kept  a  private  book  of  his  house  expenses  under  my  own  care.” 

Now,  deducting  that  sum  from  the  income  of  his  personal 
estate  at  the  time  he  became  president,  would  leave  him 
$2,261  a  year,  besides  the  net  receipts,  if  any,  from  his 
real  estate.  Soon  after  he  became  president  of  the  bank, 
his  book  shows  his  expenses  to  have  been  increased,  by  the 
purchase  of  carriages,  and  the  addition  of  stable  expenses. 
But  if  his  income  and  expenses  had  been  stationary,  he  had 
at  the  time  of  his  becoming  president  $2,260  a  year  clear, 
together  with  what  might  be  left  of  the  income  from  his 
real  estate,  after  deducting  interest  on  the  $54,500,  mort¬ 
gages,  taxes,  water  rents,  etc.  Now,  sir,  observe  the  increase 
of  this  property  on  that  income.  His  real  estate  increased 
from  $127^000  to  $164,000  from  1846  to  1852,  and  the 
personal  from  1846  to  1858,  from  $107,800  to  $215,116.81. 
In  addition  to  this,  he  paid  off  the  $54,500  of  incumbrances, 
as  appears  by  Mr.  George  II.  Boker’s  statement  at  pages 
810  and  889,  Vol.  2,  of  the  incumbrances  which  existed  at 
the  death  of  his  father,  all  being  subsequent  in  date  to 
1846. 
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This  appears  also  by  the  receipt  book  of  Mr.  Boker,  which 
shows  when  the  receipts  for  interest  disappear  ;  the  receipts 
for  the  $840  per  year  disappeared  after  the  12th  of  Janu¬ 
ary,  1849;  the  receipts  for  the  $320  per  year  disappear 
after  the  17th  of  January,  1853  ;  the  receipts  for  the  $79.50 
per  year  disappear  after  the  11th  of  April;  1853;  the  re¬ 
ceipts  for  the  $330  per  year  disappear  afterthe  5th  of  Janu¬ 
ary,  1854;  the  receipts  for  $210  per  year  disappear  after 
the  20th  of  January,  1854;  the  receipts  for  the  $510  per 
year  disappear  after  the  7th  of  June,  1855;  the  receipts  for 
the  $275  per  year  disappear  after  the  22d  of  January,  1855  ; 
the  receipts  for  $60  per  year  disappear  after  the  18th  of 
April,  1855,  being  all  the  mortgages  on  record  in  this 
county  existing  in  1846. 

Mr.  Boker  also  pays  off  the  note  discounted  in  1846  by 
the  Mechanics’  Bank,  of  $7,000,  by  gradual  reductions,  as 
appears  in  the  Mechanics’  Bank  account,  and  his  long  book  ; 
he  pays  for  building  the  Locust  street  houses  $14,577,  as 
also  appears  in  his  long  book ;  he  pays  for  building  the 
Walnut  street  mansions  $48,104.37,  as  also  appears  in  his 
long  book;  he  pays  for  furniture  $16,033;  he  pays  for  the 
expense^  of  his  son  while  in  Europe  $6,600;  he  pays 
$40,000  cash  to  Mr.  Sheaff  for  Market  street  stores;  he  pays 
$5,000  on  account  of  $10,000  for  a  house  in  Chestnut  street, 
purchased  from  Mr.  Jones. 

I  have  thus  shown  you  that  the  increase  of  real  and  per¬ 
sonal  estate,  between  1846  and  the  day  of  Mr.  Boker’s  death, 
was  $299,635,  viz.: 


Increase  of  personal  estate,  1846  to  1858, 

.  $107,816 

Mortgages  paid  off, 

.  54,500 

Note  paid  off,  .... 

7,000 

Building  Locust  street  houses, 

.  14.577 

“  Walnut  “ 

48,104 

Fu-rniture,  ..... 
Expenses  of  son  in  Europe,  . 

16,038 

.  6,600 

Market  street  stores, 

40,000 

Chestnut  street  house,  . 

5,000 

$299,635 
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Allow  me  to  ask  you  Low  could  Mr.  Boker,  with  the  in¬ 
come  he  had,  pay  off  $54,500  of  incumbrances  ;  pay  a  debt 
of  $7,000  to  the  Mechanics’  Bank;  build  his  two  Locust 
street  and  two  Walnut  street  houses  at  a  cost  of  $62,681 ; 
pay  $40,000  cash  to  Mr.  Sheaff  for  the  Market  street  pro¬ 
perty  ;  $5,000  'to  Mr.  Jones  for  his  property;  $16  000  for 
furniture ;  $6,600  for  his  son’s  expenses  in  Europe,  and  in¬ 
crease  his  personal  estate  $107,816  ?  It  Avas  a  physical 
impossibility.  Mr.  Boker  between  these  dates  sold  pro¬ 
perty  and  received  other  moneys;  and  on  the  other  hand, 
disbursed  moneys,  as  appears  by  his  long  book,  leaving 
about  $18,000  of  surplus  of  receipts  over  disbursements; 
but  this  sum  makes  scarcely  a  sensible  impression  on  the 
total  of  $299,000. 

To  demonstrate  this  result,  I  have  referred  you  to  the 
written  statement  of  1846,  written  by  himself.  To  demon¬ 
strate  the  increase  of  his  estate,  I  have  referred  you  to  the 
inventory  of  the  administrators,  and  the  “long  book,’’  and 
the  receipt  book  of  Mr.  Boker,  which  show  payments  indi¬ 
cating  on  their  face  the  purpose  for  which  they'  were  made. 

The  reductions  of  the  note  of  $7,000  appear  in  the  “long 
book;”  the  amounts  paid  for  building  the  Walnut  and 
Locust  street  houses  appear  there  to  be  $62,681  at  least.  I 
prove  this  by  entries  on  the  same  book.  The  furniture 
which  Mr.  Boker  purchased  appears  by  entries  on  the  same 
book  to  have  cost  $16,038.  The  expenses  of  his  son,  Charles 
S.  Boker,  in  Europe  were  $6,663.83,  as  appears  by  the  fol¬ 
lowing  entries  in  the  same  book:  April  27th,  1852,  $240  ; 
May  12th,  1852,  $98.64;  May  13th,  $245;  August  23d, 
$295.33;  October  14th,  $191.11;  December  6th,  $490; 
January  10th,  1853,  $686 ;  February  4th,  $488.89 ;  April 
20th,  487.78;  August  24th,  $486.67  ;  November  2d,  $487.78  ; 
December  23d,  $487.22;  February  9th,  1854,  $484.44; 
April  19th,  $486.67 ;  October  4th,  $120  ;  October  12th, 
$100  ;  October  19th,  $488.33,  making  $6,663.83. 

It  is  admitted  that  Mr.  Boker  purchased  from  Mr.  Sheaff, 
Nov.  1st,  1852,  his  two  stores  in  Market  street,  and  paid 
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$40,000  cash  ;  on  Sept.  29, 1855,  he  purchased  of  Andrew  M. 
Jones  the  house  on  Chestnut  street,  paying  $4,000,  and  sub¬ 
sequently  $1,000,  making  $5,000.  These  are  all  permanent 
investments,  debts  or  expenses.  Thus  between  1846,  when 
Mr.  Boker  entered  the  bank,  and  1848,  when  he  died,  these 
items,  deducting  the  $18,000,  amount  to  the  sum  of 
$281,000  over  and  beyond  the  amount  of  his  estate  in  1846, 
as  recorded  by  himself.  Now,  sir,  from  what  sources  was 
this  increase  derived  ?  Will  it  be  said  that  it  was 
derived  from  the  excess  of  his  income  over  his  expenses? 

I  submit  that  the  entries  in  the  pass  books  of  Mr.  Boker, 
and  in  the  “long  book”  kept  by  him,  show  that  he  lived  at 
the  rate  of  over  $LO,000  a  year.  If  you  will  examine  his 
pass  books  of  1856  and  1857,  during  which  years  Mr. 
Boker  was  neither  building  nor  furnishing,  and  his  pay¬ 
ments,  (with  the  exception  of  one  entry,  the  payment  of  an 
incumbrance  of  $5, 600,)  appear  to  have  been  almost  entirely 
for  expenses,  you  will  find  that  he  lived  at  a  higher  rate 
than  I  have  mentioned.  Your  attention  is  also  invited  to  the 
checks  produced  by  the  defence;  upon  a  perusal  of  those 
checks,  and  the  entries  in  the  pass  book,  you  will  be  .satis¬ 
fied  :  first,  that  Mr.  Boker’s  expenses  exceeded  $10,000  a 
year,  commencing  at  a  period  when  his  generous  advances 
to  his  sons  began  to  appear ;  and  second,  that  during  the 
entire  period  of  Mr.  Boker’s  presidency,  his  expenses  ex¬ 
ceeded  his  income.  I  beg  of  you  to  recollect  that  this  in¬ 
vestigation  into  the  property  and  family  expenses  of  Mr. 
Boker  was  not  invited  by  us,  but  that  it  is  an  issue  formally 
offered  by  the  defence. 

It  is  one  of  the  prominent  points  of  this  defence  that  Mr. 
Boker  was  engaged  in  no  other  business  than  his  official 
duties;  that  he  devoted  his  whole  time  to  the  bank.  For 
the  purpose  of  promoting  the  claim  for  salary,  the  evidence 
has  been  abundant,  that  day  and  night,  after  bank  hours 
and  in  the  evening,  (although  such  is  not  the  custom  of  » 
presidents  of  banks,)  he  devoted  himself  to  that  bank.  He, 
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therefore,  had  no  means  but  his  income  to  increase  his 
property;  he  was  receiving  no  salary. 

Mr.  Boker  has  also  recorded  a  statement  of  his  condition 
on  the  1st  of  January,  1850,  and  the  1st  of  January,  1852, 
'as  well  as  1816.  In  four  years  his  estate  increased  to 
$252,700.  In  1852,  his  estate  was  $316,700;  it  is  so  re¬ 
corded  by  himself.  Now,  the  evidence  forbids  the  infer¬ 
ence,  that  the  income  of  Mr.  Boker  could  have  produced 
these  large  increases  of  his  estate.  It  was,  I  repeat,  physi¬ 
cally  impossible.  Your  attention  is  also  invited  to  his 
account  with  the  Mechanics’  Bank  before  he,/  entered  the 
Girard  Bank;  it  was  probably  (excluding  the  discount 
transaction)  the  smallest  account  of  the  smallest  customer 
of  that  bank.  Compare  that  with  the  large  figures  in  his 
private  accounts  with  the  Girard  Bank,  and  let  me  ask, 
whether  the  evidence  does  not  furnish  the  reason,  and 
the  only  reason,  for  the  great  difference.  Besides,  his 
bank  account  faintly  exhibits  his  means.  From  what  sources 
was  the  money  produced  that  paid  Mr.  Sheaff  the  sum  of 
$10,000  for  the  Market  street  stores?  From  what  source 
was  produced  the  money  that  purchased  the  $107,000  of 
increased  personal  estate?  for  these  payments  do  not  appear 
as  checks  on  his  private  account.  The  explanation  is  fur¬ 
nished  by  the  evidence  in  this  cause,  of  large  amounts 
received  by  Mr.  Boker  disappearing,  and  not  reappearing  in 
any  account,  or  otherwise  than  when  required  for  investment. 

Let  me  in  conclusion  apply  another  test  to  this  exhibi¬ 
tion  of  Mr.  Boker’s  estate.  Suppose  we  agree  that  Mr- 
Boker  lived  within  his  income;  suppose  that  your  award 
should  place  Mr.  Boker’s  estate,  intact,  in  the  position  it 
was  when  he  entered  the  bank,  what  would  be  his  estate, 
and  what  would  be  the  result  to  the  bank?  The  bank 
would  be  allowed  the  amount  of  the  mortgages,  and  the 
Mechanics’  Bank  debt,  which  he  owed  at  the  time  and  since 
paid  ;  also,  the  money  expended  for  building  his  two  houses 
in  Walnut  street  and  his  two  houses  in  Locust  street;  also, 
the  money  expended  for  furniture;  also,  the  money  paid  for 
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the  Sheaff  property;  also,  the  money  paid  for  the  Jones 
property;  also,  the  increased  amount  of  his  personal  pro¬ 
perty  since  1846.  This  result  would  leave  him  the  real 
estate  incumbered,  and  $87,300  of  personal  estate,  besides 
theBoker,  Bros.  &  Jones’  debt ;  the  bank  would  receive  mort¬ 
gages  $54,500,  the  Mechanics’  Bank  notes  $7,000,  the  sums 
paid  for  building  his  houses  in  Locust  street  and  Walnut 
$62,681,  for  furniture  $16,038,  for  the  Sheaff  property 
$40,000,  for  the  Jones  property  $5,000,  for  his  son’s  ex¬ 
penses  in  Europe  $6,600,  and  the  increased  bulk  of  per¬ 
sonal  property  $107,816 ;  these  sums  amount  to  $290,635. 
This  statement  is  a  mere  test;  for  such  a  result  would  in¬ 
volve  the  gross  injustice  of  making  the  bank,  and  not  Mr. 
Bolter,  answer  for  the  consequences  of  his  unfortunate  and 
fatal  bargain  with  Thurlow.  Hughes  &  Co.,  and  for  other 
losses,  which  the  law  requires  shall  be  borne  by  their  author, 
and  not  by  his  victim. 

Is  there  any  error  in  this  statement  ?  Is  there  any  doubt 
as  to  the  amount  of  the  inventory  filed  and  amended  by  the 
defence?  Is  there  any  doubt  as  to  what  Mr.  Boker  owned 
and  owed  when  he  entered  the  bank ;  is  there  any  doubt 
that  he  paid  off  the  debt  to  the  Mechanics’  Bank,  paid  off 
the  mortgages,  built  the  Locust  street  and  the  Walnut 
street  houses,  purchased  the  furniture,  paid  the  special  ex¬ 
penses  for  the  European  education  of  his  son,  and  paid  the 
amounts  for  the  Sheaff  and  Jones  property?  If  not,  the 
proposition  I  have  made  is  as  clear  as  the  blazing  of  the 
sun’s  rays  at  noonday.  These  remarks  are  a  proper  intro¬ 
duction  to  the  question  I  am  now  about  to  consider:  what 
defence  has  been  made  to  the  claims  of  the  bank? 

I  propose  to  inquire  upon  this,  the  second  grand  sub¬ 
division  of  the  subject  we  are  discussing,  first,  what  defences 
have  been  made  to  the  claims  of  the  bank,  not  in  the  way  of 
credits,  but  in  the  way  of  entire  denial;  and,  second,  what 
defences  have  been  made  to  the  claims  of  the  bank,  or  either 
of  them,  in  the  shape  of  set-off,  or  payment.  The  latter  will 
be  considered  under  two  general  heads;  first,  those  which 
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refer  to  what  may  be  technically  called  set-off.  I  will  con¬ 
sider  them  in  four  points  of  view  ;  first,  in  reference  to  the 
evidence  given  on  the  subject  of  salary;  second,  in  refer¬ 
ence  to  the  claim  of  $10,000  paid  to  Mr.  Drake  for  the  notes 
given  him  by  Mr.  Boker  for  the  improvements  at  Crescent- 
ville;  third,  in  reference  to  the  evidence  of  tender;  and, 
fourth,  the  demand  made  by  the  estate  for  the  credit  for 
stocks  placed,  cn  behalf  of  the  bank,  in  the  clearing  house. 

The  second  sub  division  will  come  under  the  head  of 
what  may  be  technically  called  payment,  and  will  be  sub¬ 
divided  into  three  general  heads:  first,  those  that  are  ad¬ 
mitted,  having  been  credited  to  the  proper  accounts,  second, 
those  which  are  not  disputed  but  have  been  already  credited, 
and  others  which  are  disallowed  for  special  reasons  applica¬ 
ble  to  each  of  them.  Under  the  third  head,  that  of  disputed 
items,  I  will  divide  the  items  into  five  sub-divisions. 
Four  ot  them  have  large  totals,  but  consist  of  numerous 
items,  which  may  be  classed  and  discussed  together — first, 
the  interest  paid  to  brokers  and  others  for  the  loan  of 
money;  second,  the  expenses  of  the  recharter  of  the  bank; 
third,  the  debt  of  Frederick  B.  ForepaugD;  fourth,  the  debt 
of  Wm.  F.  Forepaugh  ;  fifth  and  lastly,  a  class  which  I  term 
the  miscellaneous  class. 

Under  these  several  heads  I  will  be  able  to  bring  to  your 
'view  all  the  material  evidence  furnished  by  the  defence. 
In  the  first  place,  what  defences  have  been  made  to  the 
claims  of  the  bank,  not  in  the  way  of  credits,  but  of  entire 
denial?  The  first  claim,  being  for  interest  on  overdrafts 
in  the  private  account  of  Mr.  Boker,  appears  on  the  face  of 
that  account  and  on  the  face  of  his  pass  books  kept  in  the 
drawer.  The  only  dispute  that  can  arise  on  that  claim  is 
as  to  the  form  of  stating  the  account,  and  there  are  three 
modes  of  doing  so,  the  latter  of  which  I  think  it  proper  to 
adopt.  The  first  would  be  to  credit  Mr.  Boker  with  the 
deposits,  and  charge  him  with  the  suras  drawn  by  him, 
with  short  columns  of  debits  and  credits  of  interest;  the 
second  would  be  to  debit  Mr.  Boker  with  the  sums  drawn 
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on  his  private  account,  charging  interest  upon  them,  deduct¬ 
ing  that  interest  from  the  next  deposit,  and  so  on.  These 
forms  of  stating  the  account  would  be  so  entirely  unlike 
the  form  in  which  banking  transactions  ought  to  be  stated, 
between  a  bank  and  its  officers,  that  I  prefer  a  third  mode. 
It  was  peculiarly  the  duty  of  Mr. Boker  to  make  his  private 
account  good.  It  was  undoubtedly  his  duty  on  the  first  of 
each  month,  at  furthest,  to  deposit  the  amount  to  his  credit 
necessary  to  make  that  account  good.  It  appears  to  me, 
therefore,  more  consistent  with  bank  usage  to  state  the  ac¬ 
count  in  this  form — treating  the  account  as  if  Mr.  Boker 
had  balanced  it  on  the  first  of  each  month — treating  the 
amount  due,  for  interest,  at  the  end  of  each  month  as  prin¬ 
cipal,  and  charging  interest  on  those  sums.  The  statement 
of  this  account  according  to  all  these  three  modes,  would 
necessarily  be  a  work  of  great  labor,  as  the  account  of  Mr. 
Boker  appears  to  have  been  overdrawn,  during  eleven  years, 
(excepting  a  period  of  about  one  month,)  to  an  average 
amount  of  $10,000  to  $15,000;  and  I  see  no  impropriety 
in  your  stating,  in  advance  of  your  report,  after  hearing 
both  sides,  without  committing  yourself  to  the  fact  of  over¬ 
draft,  in  which  of  these  three  forms  the  account  should  be 
stated,  and  it  shall  be  stated  accordingly. 

The  second  and  third  claims,  being  for  the  notes  of  Mr. 
Boker,  borrowed  from  his  brother’s  firm— the  notes  of 
$9,000  and  $24,000,  and  discounted  by  the  bank,  seem  to 
have  been  admitted  by  Mr.  Boker  ;  the  latter  he  secured  by 
a  pledge  of  his  bank  stock  ;  both  of  them  were  tendered  by 
the  administrators  to  the  bank,  but  on  a  condition  whicn 
could  not  be  accepted,  and  I  do  not  understand  that  there 
is  any  evidence  in  this  case  tending  to  impeach  them. 

In  the  opening  of  the  case  by  my  learned  friend,  Mr. 
Montgomery,  he  says,  at  page  2,  Yol.  2: 

“  As  to  the  first  and  second  items  of  claim  (referring  to  these  notes) 
no  further  testimony  is  proposed.” 

The  third  is  a  claim  for  the  amount  due  by  Mr.  Boker 
upon  his  private  pass  book.  There  is  no  denial  of  that 
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claim,  except  as  to  two  items  of  it,  and  I  ask  your  special 
attention  to  these  two  items,  not  on  account  of  their  impor¬ 
tance  in  point  of  amount,  but  their  importance  in  reference 
to  the  great  question  in  regard  to  the  Crescentville  pro¬ 
perty. 

At  page  2,  Mr.  Montgomery  in  his  opening  refers  to 
them.  He  says: 

“As  to  the  third,  it  is  admitted  if  the  evidence  warranted  it,  with 
the  exception  of  the  following  items  in  the  account,  viz. : — 


January  12,  1858,  taxes,  Centreville. . $263.17 

February  5,  1858,  ground  rent, .  555.00 


$818.17” 

They  are  classed  together  by  my  friend,  and  I  presume 
he  means  that  they  shall  stand  or  fall  together. 

At  page  25,  Yol.  1,  Mr.  Biddle  offers  check  of  Mr.  Chas. 
S.  Boker,  January  11,  1858,  payable  to  Dennis  Driscoll  or 
order,  for  $268.17,  endorsed  by  Dennis  Driscoll  and  Peter 
Armbruster,  Receiver  of  Taxes. 

This  is  one  of  the  items  in  dispute;  and  I  have  in  my 
hand  the  check,  signed  by  Mr.  Boker,  with  his  proper  sig¬ 
nature,  and  endorsed  by  the  receiver  of  taxes — being  for 
taxes  on  the  real  estate  at  Crescentville.  I  presume  that 
there  now  can  be  no  doubt  as  to  whether  this  item  should 
be  charged  to  Mr.  Boker’s  private  account. 

At  page  13,  Yol.  1,  Mr.  Lehman  says: 

“The  entry  ‘  January  11,  $263.17’  is  mine;  that  entry  was  made 
after  Mr.  Boker’s  death.  I  don’t  recollect  how  long  after  his  death  the 
entry  was  made.  In  looking  over  the  vouchers,  I  found  one  for  it,  and 
could  not  find  it  entered,  and  then  entered  it.” 

He  previously  says : 

“  I  suppose  all  the  lead  pencil  marks  on  the  last  page  are  Mr. 
Boker’s.” 

In  reference  to  the  second  item,  I  will  call  your  atten¬ 
tion  to  Mr.  Pearson’s  testimony,  at  page  10,  Yol.  1: 

“  I  have  no  direct  personal  knowledge  of  any  of  these  entries  for  which 
there  is  no  voucher  except  my  general  recollection  from  seeing  my 
handwriting  in  the  book.  I  was  assistant  teller,  and  am  at  the  desk 
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all  Ike  time  with  Mr.  Lehman  at  his  desk.  The  book  No.  1  was  kept 
in  the  teller’s  drawer,  and  the  written  vouchers  were  kept  with  the 
book,  or  sometimes  in  the  receipt  book  which  was  in  the  desk  adjoin¬ 
ing.  The  vouchers  remained  in  the  drawer  till  after  Mr.  Bolter’s 
death.  They  were  a  part  of  the  teller’s  vouchers  to  account  for  his 
cash.  The  cash  was  settled  every  day  through  the  medium  of  this 
book.  Sometimes  the  additions  in  the  book  were  very  short  and  I 
would  make  them  in  my  head.  After  the  day’s  settlement  of  the 
teller’s  cash,  the  voucher’s  remained  in  the  drawer.  The  total  amount 
of  this  book  every  day,  whatever  it  might  be,  was  taken  as  so  much 
cash.  This  book  represented  so  much  money,  and  would  be  put  on  the 
books  of  the  bank  as  so  much  cash.” 

As  to  the  5th  item,  which  refers  to  the  use  of  moneys  in 
the  cash  drawer,  recorded  in  F.  S.,  9  and  10,  there  has  been 
no  denial  in  point  of  dates  or  amounts. 

As  to  the  6th  and  7th  items,  interest  on  amounts  due  the 
first  teller’s  drawer  for  cash  and  collaterals,  the  defence 
claims  credits,  but  there  is  no  denial  in  reference  to  the 
facts  of  the  $54,000  drawn  out  of  the  sales  of  Lancaster 
Bank  notes,  and  the  checks  on  Bond  Account. 

In  reference  to  the  8th  item,  the  use  of  the  Common¬ 
wealth’s  funds,  and  the  interest  on  the  amount  received 
from  the  Reading  Railroad  Company,  and  the  interest  on 
the  loan  of  $125,000,  there  has  been  no  denial  of  the  facts. 
The  assertion  of  credits  comes  under  another  branch  of  the 
investigation. 

The  9th  item,  being  the  claim  for  the  amount  of  the  de¬ 
posit  of  General  Bickel,  State  Treasurer,  which  was  appro¬ 
priated  by  Mr.  Boker  to  his  own  use  ;  the  fact  of  the  deposit 
lias  not  been  denied,  nor  that  it  was  credited,  as  we  allege, 
to  Mr.  Boker’s  private  account,  and  I  make  the  same  re¬ 
mark  in  regard  to  the  credit  of  Hill’s  estate. 

In  reference  to  the  11th  item,  usury,  I  have  heard  no 
denial  of  the  facts;  I  invite  my  learned  friends  to  point  out 
any  evidence  conflicting  with  the  statement  of  Mr.  Bradford, 
or  Mr.  Taylor,  or  Mr.  Hollingsworth,  or  the  records  made, 
or  kept,  by  Mr.  Boker  himself. 

The  twelfth  item  refers  to  notes  placed  on  the  discount 
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book  of  the  bank  with  the  entry  “interest  paid.”  There  is 
no  denial  of  any  of  these  transactions.  There  is  an  asser¬ 
tion  that  the  profit  on  some  of  them  was  credited  to  dis* 
count  and  interest  account;  as  to  these,  they  will  be  classed 
among  the  admitted  items,  and  to  that  extent  only  will  any 
credits  upon  this  claim  be  discovered. 

The  13th  claim  is  of  the  same  description,  but  from  the 
magnitude  and  isolation  of  the  facts,  it  forms  a  separate 
item  ;  and  in  that  claim  is  included  not  only  the  interest 
due  on  the  notes  discounted,  but  also  the  amount  of  those 
which  were  worthless  at  that  time,  or  became  so  afterwards. 

The  14th  claim  is  for  the  debt  of  Marshall  &  Mann, 
$28,500.  At  page  437,  Yol.  2,  Mr.  Burke  asserts  that  the 
defence  is  entitled  to  receive  credits  on  this  claim,  as 


follows : 

“  Debt  of  G.  Harris,  afterwards  paid .  $9,374  00 

Interest  collected  by  bank  on  same, .  3,004.03 

Amount  carried  to  profit  and  loss  account .  7,667.02 

Mr.  Burke  says,  at  page  286 : 


“  Collateral  note  account,  as  exhibited  on  appendix,  page  75,  has  a 
debtor  balance,  consisting  of  the  notes  of  Marshall  &  Mann  of  $25,000, 
and  is  entitled  to  the  above  credits,  to  which  also  is  to  be  added  what¬ 
ever  collections  may  have  been,  or  may  hereafter  be,  made  from  checks, 
debts,  losses,  or  other  charges  made  upon  any  of  the  bills  receivable 
accounts,  or  the  collateral  note  account,  except  from  those  items  which 
enter  into  the  bond  account;  the  collateral  note  account  being  the  le¬ 
gitimate  successor  of  those  accounts ,  and  entitled  to  receive  any  credit 
to  which  they  may  have  claim.” 

I  am  now  considering  the  question  whether  there  is  evi¬ 
dence  denying  the  facts  presented  by  the  bank.  In  assert¬ 
ing  a  credit  the  debt  is  not  denied.  Under  the  claim  is 
included  the  interest  on  overdrawn  amounts,  other  than 
Mr.  Boker’s  private  account,  viz.;  collateral  note  account, 
B.  R.  2  account,  and  B.  R.  57  account  /these  accounts  have 
been  submitted  to  you,  and  the  entries  are  not  denied. 

The  15th  claim  is  for  the  differences  between  the  prices 
of  assets  passed  to  the  bank  by  Mr.  Boker,  and  the  value 
at  the  time  they  were  delivered,  including  the  Crescentville 
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property.  There  has  been  no  denial  of  the  facts  upon 
which  that  claim  is  made.  The  opening  by  Mr.  Mont¬ 
gomery  contains  the  following  allegation: 

“  The  transactions  passed  before  the  board,  and  it  was  a  bank  settle¬ 
ment.” 

This  is  not  a  denial  of  the  “  transactions,”  but  it  strangely 
conflicts  with  the  evidence. 

Mr.  White,  at  page  42,  Vol.2,  in  order  to  shed  light  upon 
the  subject  as  to  whether  the  board  ever  sanctioned  that 
transaction  or  favored  it,  says: 

“  On  loan  account,  meaning  by  loan  account  the  stocks,  bonds,  etc., 
we  estimated  first,  a  loss  of  about  $6,000,  and  then  the  value  of  Crescent- 
ville,  being  quite  unknown,  at  a  time  of  great  depression  of  business, 
we  put  in  the  whole  cost  of  it  about  $-13,536.68,  as  a  provision  against 
possible  depreciation  of  securities  in  the  end  of  such  a  crisis  as  that  of 
1857.” 

Thus,  the  examining  committee  of  1857,  estimated,  at 
that  time,  a  loss  upon  those  stocks  in  loan  account,  of 
$6,000.  So  far  from  there  having  been  any  approbation  of 
the  mode  by  which  Mr.  Boker  paid  the  debt  he  owed  the 
bank,  the  real  estate  was  valued  at  nothing,  and  the  stocks 
at  $6,000  less  than  the  price  at  which  they  were  placed  on 
the  bank. 

In  reference  to  the  16th  and  17th  claims,  which  refer  to 
amounts  deposited  in  the  box  in  the  first  teller’s  drawer, 
including  profits  on  call  loans,  there  has  been  no  denial 
of  the  facts  stated  by  Mr.  Lehman  in  reference  to  those 
points. 

In  reference  to  the  18th  item,  arising  from  the  loss  in¬ 
curred  by  the  bank,  in  consequence  of  Mr.  Boker  trans¬ 
ferring  to  himself  the  stock  pledged  by  Geo.  W.  Eichards, 
there  has  been  no  denial. 

In  reference  to  the  19th  claim,  for  the  funds  received 
by  Mr.  Boker  from  Mr.  Wiltbank,  Thurlow,  Hughes  &  Co., 
and  Marshall  &  Mann,  I  have  heard  of  no  denial  of  the 
facts. 
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As  regards  tbe  20th  and  last  claim,  the  mode  by  which,  I 
contend,  Mr.  Boker  undertook  to  pay  his  debt,  by  increas¬ 
ing  an  item  in  the  loan  account,  so  far  from  having  heard 
evidence  denying  the  facts,  I  have  heard  nothing  but  evi¬ 
dence  sustaining  me,  almost  literally.  I  stated,  as  the  result 
of  my  reflections  on  that  transaction,  which  is  important, 
not  only  on  account  of  the  amount  involved,  but  the  cha¬ 
racter  of  the  transaction,  that  the  increase  in  that  item  was 
made  by  Mr.  Boker,  for  the  purpose  of  paying  off  the  de¬ 
ficiency,  in  which  he  was  interested,  in  bond  account.  I 
stated  that  bond  account  was  a  simple  continuation  of  F.  S. 
9  and  10;  that,  but  for  the  suggestive  mind  of  Mr.  Boker, 
he  would  not  have  drawn  those  checks  upon  it,  in  Decem¬ 
ber  1856,  and  the  bank  drawer  would  have  stood  as  it 
did  the  dajr  before — it  would  have  remained  with  that 
amount  of  cash  due  to  it  by  him,  and  it  would  have  been 
necessary  for  him  to  charge  himself  in  F.  S.  10,  with  the 
further  amount  of  call  loans  taken  from  that  drawer. 

At  page  196,  Yol.  2,  Mr.  Burke  in  referring  to  the  sale 
of  the  $100,000  city  sixes,  which  were  bought  and  sold 
unknown  to  the  board,  says: 

“They  appear  to  have  been  sold  during  the  pressure  of  1857,  as  in¬ 
ferred  from  the  following  entry  on  bond  account,  appendix  to  bank’s 
testimony,  page  G5,  ‘  iSep.  4,  1857,  Philad’a  Bank,  $87,500,’  which  ac¬ 
counts  for  $7,250  of  the  alleged  deficiency  on  bond  and  loan  ac¬ 
count .” 

At  page  199,  speaking  of  Crescentville,  he  says; 

“This  property  is  appraised  in  the  loan  account,  appendix  to  bank’s 
testimony,  page  60,  at  $42,000,  which  reduced  valuation  makes  an  ap¬ 
parent  loss  on  loan  account  of  $7,637.91,  and  accounts  for  so  much  of  the 
alleged  deficiency  of  $55,981.55  in  that  account.’' 

At  page  201,  Mr.  Burke  says  : 

“  These  bonds  (Columbus,  Pequa  and  Indiana  bonds)  are  not  enu¬ 
merated  in  tbe  loan  account  on  November  “27,  1857,  (appendix  to  bank’s 
testimony,  page  66,)  except  as  part  of  the  item  $87,326.76.  They  are 
enumerated  in  the  loan  account  on  November  1,  1858,  in  the  recapitu¬ 
lation  of  the  items  of  loan  account  on  the  general  ledger  of  that  year, 
page  42.  They  account/or  part  of  the  deficiency  of  $55,981.55  al¬ 
leged  to  exist  in  loan  account.” 
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At  page  436,  Mr.  Burke  in  order  to  make  up  the  deficiency 
in  bond  account,  includes  the  notes  of  $34,312.70  of  Thur- 
low,  Hughes  &  Co.,  which  were  placed  in  the  bond  account 
as  part  of  the  assets  of  that  account.  In  Appendix,  page 
.  65,  you  will  find  the  entry,  “  discounted  notes  as  per  note 
book,  November  23,  1657,  $34,312.70,”  in  the  bond  ac¬ 
count,  some  of  the  notes  being  a  portion  of  the  private 
loan  of  $20,000  above  referred  to.  That  sum  had  to  be 
made  good.  Mr.  Burke,  in  his  statement  refers  to  another 
item  of  demand  loans,  for  which  Mr.  Boker,  having  appro¬ 
priated  it,  was  liable,  viz  :  l'  various  bills  from  F.  S.  11  and 
12,  $16,17640,”  page  436. 

To  pay  off  these  different  sums,  and  for  no  other  purpose, 
did  Mr.  Boker  say  to  Mr.  Lane  at  the  time  he  opened  loan 
account,  '‘increase  that  item;”  Mr.  Boker  deemed  that  it 
was  necessary  that  “North  American  trust  and  other  secu¬ 
rities  should  make  the  account  good,  instead  of  himself.”  I 
invite  your  special  attention  to  the  statement  of  Mr.  Burke, 
beginning  at  page  434,  Vol.  2,  teferring  to  losses  on  Cres- 
centville,  Columbus,  Pequa  and  Illinois  bonds,  City  sixes, 
Thurlow,  Hughes  &  Go’s,  notes  of  $34,312.70,  and  the  de¬ 
mand  loan  of  $16,176.40,  which  the  increase  of  the  item 
in  question,  settled,  and  I  trust  you  will  arrive  at  the  con¬ 
clusion  I  have,  that  the  balance  of  assets  account  was  in¬ 
creased,  and  the  name  of  bond  account  changed,  for  the 
purpose  of  paying  those  sums. 

The  claim  for  the  amount  of  the  paper  of  Thurlow, 
Hughes  &  Co.  included  in  the  item  of  $34,312.70,  is  a  por¬ 
tion  of  the  13th  claim,  which  includes  a  claim  for  worthless 
paper.  If  allowed  under  that  claim,  of  course  we  do  not 
ask  it  in  this. 

The  first  branch  of  my  inquiry — as  to  what  defences  have 
been  made  to  the  claims  of  the  bank,  in  the  way  of  denial, 
I  have  now  considered. 

The  next  question  is.  what  defences  have  been  made  to  the 
claims  of  the  bank,  or  either  of  them,  in  the  shape  of  set- 
ofls  or  payments.  I  will  first  refer  to  the  defences,  in  the 
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nature  of  set-offs  and  will  consider  the  claim  for  salary  of 
Mr.  Boker,  as  president  of  the  bank;  but  I  desire  here  to 
make  some  remarks  in  advance  of  all  I  have  to  say  on  the 
subjects  to  be  discussed.  First,  the  Girard  Bank  is  entitled 
to  an  account,  from  the  defence.  If  this  were  a  proceeding 
in  equity  before  you,  on  bill,  answer  and  replication,  or  at 
common  law,  in  an  action  of  account  render,  it  would  be  the 
duty  of  the  defendant  to  render  an  account,  charging  him¬ 
self  with  the  sums  he  has  received,  and  taking  credit  to 
himself  for  the  sums  claimed  to  have  been  disbursed,  on  be¬ 
half  of  his  principal.  If  either  had  been  the  form  of  pro¬ 
ceeding  in  this  case,  there  would  have  been  a  distinct  state¬ 
ment  of  debits  and  credits.  Why  are  we  not  entitled  to  an 
account  in  this  proceeding?  The  defence  should  have  pre¬ 
sented  it,  and  it  is  nothing  in  recommendation  of  their  case, 
that  you  do  not  know  now,  what  they  admit  to  have  been 
received,  or  what  they  assert  to  have  been  disbursed.  You 
have  had  several  hundred  pages  of  testimony  before  you, 
showing  that  certain  monies  have  been  received,  and  that 
monies  have  been  paid  out  of  B.  R.  2,  but  we  have  nothing 
to  show  distinct  admissions  or  denials,  nor  distinct  asser¬ 
tions  that  the  sums  mentioned  in  the  papers  produced  were 
paid  by  Mr.  Boker.  We  want  a  clear  and  distinct  assertion 
of  the  credits  demanded. 

If  the  course  of  Mr.  Boker,  as  president  of  the  Girard 
Bank  is  tolerated  by  you  and  the  courts,  there  must  be  a 
new  jurisdiction  established  for  the  trial  of  such  cases;  the 
existing  jurisdiction  will  not  have  time  to  try  causes  in¬ 
volving  the  accounts  of  bank  officers.  This  investigation 
has  lasted  four  years,  and  you  have  doubled  the  usual 
number  of  meetings.  If  the  defence  deny  that  Mr.  Boker 
received  anything,  let  us  take  that  as  their  statement,  and 
treat  any  suppression  of  credits  as  fraud.  If  your  agent,  or 
mine,  uses  our  monies,  and  he  asserts  he  has  received  no¬ 
thing  from  us,  he  is  guilty  of  fraud,  and  we  are  entitled  to 
all  the  legal  advantages,  as  well  as  the  legal  presumptions, 
arising  from  that  state  of  facts. 
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I  sajq  first,  we  are  entitled  to  an  account,  and  that  none 
has  been  presented. 

Second  :  The  next  remark  I  have  to  make,  is,  that  every 
proposition  of  the  defence,  I  am  now  about  considering, 
whether  in  the  way  of  set-off  or  payments,  is  affirmative 
on  their  part,  and  must  be  proved  by  them.  If  they  present 
an  item  of  disbursement  or  credit,  they  must  vouch  it,  and 
having  proved  by  sufficient  evidence,  written  or  verbal, 
that  the  money  was  paid,  then,  if  the  item  is  disputed,  they 
must  prove  the  nature  of  the  transaction,  just  as  in  the  case 
of  any  item  in  an  administration  account.  But  after  a  long 
period  of  time — after  the  employment  of  an  able  accountant, 
we  are  left  at  this  hour,  without  being  furnished  with  a 
schedule  of  items  which  we  can  consider  'and  test  the  accu¬ 
racy  of.  We  know  not  what  sums  they  may  admit,  deny, 
or  claim.  How  much  time  would  be  saved  by  the  produm 
tion  of  an  account!  The  undisputed  items  could  be  passed 
over.  But  we  are  groping  in  the  dark.  Nothing  definite 
is  known  to  us. 

I  must,  therefore,  take  up  the  details,  as  furnished  by  the 
testimony,  without  knowing  whether  they  are  intended  to 
be  relied  on  as  credits,  or  not.  But  I  shall  do  it,  minutely 
and  effectually. 

Now,  as  to  the  question  of  salary,  what  is  the  amount  of 
this  demand  ?  How  much  is  it  per  year  ?  The  defence 
has  not  stated  any  sum.  Shall  it  be  what  Mr.  Lewis  said 
it  ought  to  be  ?  He  took  a  safe  view  of  it  which  removed  it 
from  3’our  consideration.  He  says,  at  page  125,  Yol.  2  : 

“  I  could  not  pretend  to  estimate  his  (Mr.  Boker’s)  services 
in  dollars  and  cents.  I  consider  them  above  any  pecuniary 
consideration  that  I  could  venture  to  name.”  But  my 
learned  friends,  who  are  practical  men,  insisted  on  some¬ 
thing  specific, — and  Mr.  Lewis  stated,  that  he  “  supposes 
no  sum  under  $3000  per  annum  could  have  been  thought  of 
by  anybody  as  a  fair  compensation  to  Mr.  Boker.”  Shall 
it  be  fixed  at  Mr.  White’s  estimate?  At  page  112,  Mr. 
White  says  he  should  consider  $2,500  per  annum  “  a  very 
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moderate  remuneration  for  his  whole  term.”  Shall  Mr. 
Richards  fix  the  sum?  Mr.  Richards  says,  at  page  95,  ‘‘I 
could  say  his  services  were  well  worth  $5,000  a  year  to  the 
bank.”  Shall  Mr.  Kelly  decide?  Mr.  Kelly,  who  was  a 
member  of  the  firm  of  brokers,  to  whom  Mr.  Boker  was 
paying  one  per  cent,  and  sometimes  two  per  cent,  a  month 
for  money,  borrowed  by  Mr.  Boker,  to  assist  the  bank, 
states,  at  page  128  :  If  I  had  been  the  Girard  Bank,  with 
its  assets  and  prospects,  for  the  time  of  Mr.  Boker’s  admin¬ 
istration,  I  should  have  been  glad  to  have  ,  given  him 
$10,000  a  year.” 

It  will  be  interesting  and  amusing  here,  to  refer  to  aeon- 
versation  between  the  directors,  on  this  subject,  in  1857, 
which  shows  that  there  was  a  prophet  among  them.  At 
page  38,  Mr.  White  says  : 

“  The  president’s  salary  was  the  one  in  regard  to  which  there  was 
the  most  feeling  of  anxiety  in  the  board  ;  the  old  members  had  never 
talked  of  the  salary  question,  but  the  new  members  considered  it  a 
point  which  ought  in  some  way  to  be  settled  or  closed  ;  one  of  them, 
Mr.  Hodgdon,  expressed  particular  anxiety  lest  Mr.  Boker  should 
bring  forward  some  astounding  claim  of  $50.01)0  or  $60,000  for  his  past 
services,  and  he  asked  me  why  he  might  not  do  so?  To  which  my 
reply  was,  I  had  always  found  Mr.  Boker  a  reasonable  man,  and  did 
not  suppose  he  had  any  such  intention.” 

The  prophecy  is  fulfilled  ;  Mr.  White’s  estimate  for  eleven 
and  a  half  years  is  $28,750.  Mr.  Lewis’s  is  $31,500.  Mr. 
Richard’s  is  $57,500,  and  Mr.  Kelly’s  $115,000,  and  their 
testimony,  according  to  parliamentary  practice,  requires 
vour  vote  on  the  highest  amount.  But  the  other  directors 
took  the  right  legal  view  of  the  subject. 

At  page  38,  Yol.  2,  Mr.  White,  speaking  of  salary,  says: 

“On  that  point  Mr.  Norris,  Mr.  Handy,  Mr.  Hodgdon  and  I,  had  a 
warm  discussion  at  the  time  this  report  was  drawn  up;  they  contending 
that  Mr.  Boker  was  entitled  to  $500  per  annum  for  his  twelve  years’ 
service,  and  no  more.” 

Was  this  salary  of  Mr.  Boker  fixed  by  contract?  The 
first  act  of  Mr.  Boker’s  presidential  life  was  to  put  the  ques¬ 
tion  to  the  Board,  on  the  resolution  fixing  his  salary  at 
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the  sum  of  $500  ;  and,  almost  the  last  day  of  his  official 
life,  he  declined  to  have  it  altered. 

At  page  803  Mr.  Butcher  is  asked  : 

“  Whether  he  had  heard  Mr.  Boker  at  any  time  speak  upon  the  sub¬ 
ject  of  his  salary  as  president  ?” 

He  says : 

“  I  have  heard  him  speak  upon  that  subject.  I  recollect  very  well  at 
one  meeting  of  the  board,  I  cannot  recollect  when  it  was,  the  subject  of 
officers'  salaries  was  brought  up  ;  the  officers’  salaries  of  the  bank  had 
been  advanced  at  the  time.  Some  one  remarked  that  we  had  not  paid 
any  attention  to  the  president’s  (Mr.  Boker.’s)  salary.  He  said,  ‘If 
we  would  consult  bis  feelimrs,  we  would  let  the  matter  remain  where  it 
was.’  I  recollect  remarks  from  him  to  the  board  similar  in  import  to 
the  words  on  that  paper.  The  board  did  not  raise  his  salary,  to  my 
knowledge,  while  I  was  a  director.  1  was  a  member  of  The  committee 
that  made  the  report  of  which  that  paper  is  a  draft.” 

The  paper  referred  to  by  Mr.  Butcher,  see  page  803, 
is  the  sketch  of  the  report  of  the  committee,  iu  which 
thev  say  the  president’s  salary  stands  at  $500  per  annum; 
on  it  there  is  this  interlineation  in  Mr.  Riche’s  hand¬ 
writing:  “to  which  Mr.  Boker  replied  that  he  did  not  want 
the  matter  altered;  he  was  satisfied,  with  the  salary  as  it 
was  ;  he  did  not  serve  the  hank  for  salary.'1'1  It  is  in  reference 
to  those  interlined  words  that  Mr.  Butcher  says,  he  “recol¬ 
lects  remarks  from  Mr.  Boker  to  the  board,  similar  in 
import  to  the  words  on  that  paper.” 

At  page  804,  Mr.  Butcher  says : 

“  I  cannot  say  positively  if  the  interlineation  was  made  before  the 
report  was  made  to  the  board.  I  do  not  recollect  seeing  the  writing, 
but  I  recollect  words  spoken  by  Mr.  Boker  similar  to  those.  The  ques¬ 
tion  of  salary  was  spoken  of  several  times  in  the  board.  It  may  have 
been,  but  I  cannot  speak  positively,  that  the  board  requested  Mr.  Boker 
to  name  his  salary.” 

This  testimony  proves  that  the  first  act  of  Mr.  Boker’s 
presidential  life  was  the  fixing  of  his  salary,  and,  almost  the 
last,  the  expression  of  his  desire  not  to  have  it  changed. 
There  were  reasons  why  he  should  not  wish  a  change  in  his 
salary.  He  had  been  receiving  $5,000  a  year  from  Thurlow, 
Hughes  &  Co.,  and  from  $1,200  to  $2,500  a  year  from  Mr. 
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Wiltbank.  He  had  been  realizing  large  profits  from  his 
profuse  use  of  the  money  of  the  bank  in  the  first  teller's 
drawer.  His  “long  book  ”  shows  that  he  had  received  sums 
entered  as  “  Guarantee  Girard”  and  “  Guarantee,’  amount¬ 
ing  to  $42,000.  He  was  using  the  money  of  the  bank  in 
every  way  the  wit  of  man  could  devise,  overdrawing  the  bank, 
converting  deposits  to  his  own  use,  rediscounting  paper  with¬ 
out  paying  interest  on  it,  and  receiving  for  usury,  alone,  more 
than  Mr.  White  estimates  his  services  at.  Had  Mr.  Boker 
consented  to  receive  a  salary,  and  these  transactions  had  ever 
become  known  to  the  board,  his  only  excuse  would  have  been 
taken  from  him.  We  can  well  understand  what  that  excuse 
would  have  been  :  “that  no  harm  had  been  done  to  the  bank  ; 
that  the  money  was  replaced;  tha't  the  credit  of  the  bank 
was  strained,  that  was  all,  and  they  had  a  president  for 
nothing.”  Talk  to  Mr.  Boker  of  a  salary  of  $2,500  a  year, 
which,  Mr.  White  says,  was  all  he  deserved  to  have  !  Thur- 
low,  Hughes  &  Co.  were  paying  him  twice  that  sum.  I  will  here¬ 
after  show  you,  in  its  proper  place,  that  he  received  820,000 
from  the  Lancaster  Bank  parties,  without  consideration ; 
that  may  be  called  a  gift  or  a  bonus,  as  the  defence  may 
choose. 

Why,  sir,  it  would  have  been  better  for  the  bank  to  have 
paid  Mr.  Boker  a  salary  of  $5,000,  if  the  bank  must  bear  the 
losses  caused  by  his  acts.  His  twelve  years’  salary  would 
have  cost  them  but  $60,000,  whereas  there  is  a  loss  of  over 
$90,000  by  reason  of  his  transactions  with  Thurlow,  Hughes 
&  Co.  alone.  It  would  have  been  to  the  advantage  of  the 
bank,  and  to  the  honor,  the  peace  of  mind,  and  perhaps  the 
health  and  life  of  Mr.  Boker.  The  excitement  and  anxiety 
of  the  investigations  of  November  and  December,  1857, 
may  have  had  upon  a  gentleman  of  his  age,  and  of  his 
.  high  character,  an  effect  prejudicial  to  his  health.  He 
lived  but  two  months  afterwards.  We  contend  thal  the 
salary  of  Mr.  Boker  was  fixed  by  contract.  It  would 
be  as  utterly  inconsistent  with  the  case  we  present  to  you 
to  agree  to  a  gratuitous  addition  to  it,  as  the  effort  of  the 
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defence  to  increase  it,  is  inconsistent  with  Mr.  Boker’s  re¬ 
peated  and  persistent  refusals  to  change  it. 

It  is,  however,  sufficient  to  say,  that  the  principles  of  law  ap¬ 
plicable  to  this  point  are  well  settled.  There  was  a  time  when 
the  directors  evinced  towards  the  family  of  Mr.  Boker  a  spirit 
so  generous  as  would  have  made  a  very  different  disposition 
of  this  dispute,  a  disposition  so  different  as  to  have  induced 
Mr.  White  to  make  use  of  the  harsh  expression:  “As  a  di¬ 
rector  of  the  bank,  I  thought  that  he  (Mr.  Cummings)  made 
very  free  with  its  money,  if  the  claim  was  worth  anything,” 
referring  to  the  claim  of  “unaccounted  for  interest.”  How 
this  generous  spirit  was  met  in  the  public  meetings  of  the 
stockholders,  and  by  appeals  to  the  public  press  of  this  city, 
is  part  of  the  history  of  this  case. 

I  refer  to  the  authorities  upon  the  subject  of  express  and 
implied  promises  in  law  : 

1  Story  on  Cont.  §  15.  “  These  promises  of  law,  however,  only  sup¬ 

ply  omissions,  and  do  not  alter  express  stipulations.  The  general  rule 
is,  that  a  contract  will  be  implied  only  where  there  is  no  express  con¬ 
tract,  1  expression  facit  cessare  taciturn.’  If,  therefore,  there  be  an 
express  contract  between  the  parties,  the  plaintiff,  in  an  action  to  re¬ 
cover  the  consideration  for  work  and  labor  done,  or  for  money  paid’ 
must  declare  specially  thereupon  ;  and  so  long  as  that  contract  remains 
unrescinded  he  cannot  recover  the  value  of  his  services  upon  a  quantum 
meruit.”  , 

Trask,  et  al.,  vs.  Duvall,  4  Wash.  C.  0.  R.  185.  “  The  ground  of  our 
present  opinion  is,  that  where  there  is  an  express  promise  to  pay  freight, 
there  is  no  ground  for  implying  one.” 

Chitty  on  Oont.  *24.  “Promises  in  law  exist  only  in  the  absence  of 
express  promises.” 

2  T.  R.  105.  “Promises  in  law  exist  only  where  there  is  no  express 
stipulation  between  the  parties.” 

7  Mass  109.  “The  law  will  not  imply  a  promise  where  there  was  an 
express  promise.” 

2  Maule  and  Selwyn,  316.  “The  rule  is  that  the  law  will  not  raise 
an  implied  promise  where  there  is  an  express  agreement  between  the 
parties.” 

The  compensation  of  $500  per  annum  is  admitted  as  a 
set-off  against  the  general  claim  of  the  bank. 

Second.  The  facts  upon  which  is  founded  the  claim  for 
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$10,000,  notes  given  by  Mr.  Boker  to  assist  Mr.  George  P. 
Evans,  tlie  tenant  of  Crescentville,  out  of  which  grew  the 
difficulty  at  the  time  the  execution  was  levied  on  his  property, 
are  very  brief. 

It  appears  that  on  the  27th  of  August,  1857,  Mr.  Boker 
received  from  Mr.  George  IJ.  Evans  an  assignment  of  certain 
improvements  which  he  had  erected  on  the  Crescentville  pro¬ 
perty,  consisting  of  some  stone  and  other  buildings,  for  the 
V  consideration  of  $10,000.  Mr.  Boker  paid  that  price  in  his 
promissory  notes,  payable  respectively  in  one,  two,  three, 
and  four  years,  with  interest  from  date,  drawn  to  the  order 
of  George  P.  Evans,  and  at  that  time  handed  to  Mr.  Brake. 
The  testimony  on  this  subject  has  already  been  referred  to 
in  considering  the  Crescentville  transaction. 

In  the  opening  of  my  friend,  Mr.  Montgomery,  at  page  3, 
Vol.  2,  he  says: 

“The  estate  has  off-sets,  as  follows:  Mr.  Boker,  the  administrator, 
has  pai-d  four  notes  of  §2,500,  each  payable  in  one,  two,  three,  and  four 
years  respectively,  with  iuterest  amounting  to  $11,944.83.  These  are 
what  are  called  the  Drake  notes,  made  by  decedent  to  order  of,  and 
indorsed  by,  George  P.  Evans,  and  were  part  of  the  consideration  paid 
to  enable  the  bank  to  get  possession  of  the  Crescentville  property. 
Mr.  Boker  did  then  as  he  always  did,  put  his  own  name  as  responsible 
for  the  money.  They  are  part  of  the  bank  business.” 

At  page  491,  Ml.  Montgomery  gives  in  evidence  these  four 
notes,  all  dated  August  27,  1857. 

This  transaction,  so  far  from  exhibiting  or  proving  any 
responsibility  of  the  bank,  establishes  conclusively  that  the 
Crescentville  property  belonged  to  Mr.  Boker  individually. 
This  transaction  was  never  known  to  the  bank  ;  it  was  never 
authorized  by  the  bank;  it  was  never  ratified  by  the  bank  ; 
and  a  bank  is  not  bound  by  an  act  of  its  officer  unless  spe¬ 
cially  authorized,  or  within  the  scope  of  his  power.  On  the 
27th  of  August,  1857,  the  date  of  those  notes,  Mr.  Boker 
had  not  yet  represented  to  the  board,  or  to  any  member  of 
it,  that  this  property  belonged  to  the  bank;  the  subject  had 
not  then  been  brought  before  the  board  in  any  shape.  But 
a  conclusive  argument  on  this  point  is,  that  in  the  thorough 
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investigation  by  the  examining  committee  in  December,  1857, 
when  the  most  laborious  efforts  were  made  to  ascertain  cor¬ 
rectly  the  assets  and  liabilities  of  the  bank,  Mr.  Boker  never 
communicated  this  debt  of  $10,000,  as  a  liability  of  the  bank, 
to  any  one  of  the  examining  committee,  or  to  the  board  ;  nor 
did  he  ever  report  it  to  the  board.  The  transaction  itself 
was  altogether  unlike  a  bank  transaction.  The  Girard  Bank 
did  not  want  a  credit  of  one,  two,  three,  and  four  years  for 
a  sum  of  $10,000.  There  was  no  inducement  for  the  bank 
to  pay  interest ,  the  business  of  the  institution  was  to  dis¬ 
count  promissory  notes,  and  not  to  issue  them.  There  could 
have  been  no  inducement  even  to  Mr.  Boker,  except  as  an 
act  of  friendship  towards  Mr.  Evans,  to  enter  into  this  ar¬ 
rangement.  It  did  not  affect  the  title  of  the  property ;  it 
did  not  affect  the  use  of  the  property;  it  was  an  act  purely 
of  personal  friendship  to  Mr.  George  P.  Evans;  the  lessee, 
whose  property  was  then  under  execution,  from  which  this 
friendly  act  of  Mr.  Boker  extricated  it. 

The  third  item  of  defence  is  that  of  tender.  At  page  489, 
Y ol.  2,  it  appears  that  the  administrators  of  Mr.  Boker,  on 
the  31st  of  May,  1859,  tendered  to  the  bank  the  sum  of 
$42,239.14,  specifying  at  the  same  time  the  transactions  which 
comprised  the  sum  so  admitted  and  tendered,  to  wit :  the 
account  on  the  pass  book  of  Mr.  Boker, -and  the  twTo  notes  of 
Boker  Bros.  &  Jones  of  $9,000  and  $24,000,  with  interest  to 
that  date.  Had  the  tender  been  unconditional,  the  bank 
would  unquestionably  have  taken  the  money ;  but  it  was  ac¬ 
companied  with  a  condition,  “in  full  payment  of  the  whole 
debt  and  interest  due  by  the  estate  of  Charles  S.  Boker,  de¬ 
ceased,  to  the  Girard  Bank,”  which  made  it  impossible  for 
the  bank  to  accept  it,  so  that  the  tender  was  useless  for  the 
only  effect  it  could  have  in  point  of  law,  to  arrest  the  run¬ 
ning  of  interest,  unless  you  decide  that  the  amount  tendered 
was  sufficient  to  pay,  in  full,  the  debts  due  from  the  estate  of 
Charles  S.  Boker,  deceased,  to  the  Girard  Bank.  The  ques¬ 
tion  then,  whether  this  tender  arrests  the  running  of  interest 
on  those  three  items,  from  the  date  of  tender  to  the  present 
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time,  depends  upon  another,  whether  the  tender  was  made 
with  a  condition  such  as  the  bank  was  bound  to  accept  ? 

The  fourth  item  of  defence  refers  to  stocks  used  by  the 
bank  at  the  clearing  house  for  the  purpose  of  sustaining  the 
credit  of  the  institution.  Mr.  Montgomery,  in  the  opening 
of  the  case,  says  :  “  There  are  securities  of  Mr.  Boker  in  the 
possession  of  the  bank,  which,  upon  final  settlement,  should 
be  accounted  for.”  There  is  no  testimony,  I  believe,  as  to 
the  value  of  those  securities,  but  there  is  no  objection  to  their 
being  deducted  in  your  final  report  from  the  amount  which 
you  will  find  due  to  the  bank,  according  to  such  estimates  of 
their  value  as  you  may  think  proper  to  put  upon  them,  from 
any  testimony  produced,  or  to  be  produced. 

The  second  general  branch  of  the  defence  consists  in  what 
I  have  generalized  under  the  term  of  payment,  transactions 
which  may  be  called  credits  or  allowances.  It  is  difficult  to 
give  them  an  exact  name,  for  we  do  not  know  whether  the 
estate  claims  credits  or  not.  We  know  not  whether  the  de¬ 
fence  admits  any  debt  at  all  to  be  due,  or  to  be  accounted 
for,  or  any  claim  on  which  credits  are  to  be  allowed.  In  the 
Avliole  of  Mr.  Burke’s  testimony  I  do  not  observe  the  phrase 
“  indebtedness  of  Mr.  Boker  ”  mentioned.  I  see  a  great  deal 
about  accounting  for  the  profits  of  B.  B.  2,  and  about  what 
they  were,  how  they  were  made  up,  and  how  they  were  dis¬ 
posed  of,  but  I  cannot  find  in  his  testimony  anything  that 
admits  indebtedness  of  Mr.  Boker  to  the  extent  of  a  dollar. 
Therefore,  I  do  not  know  how  to  designate  those  matters 
which  have  been  referred  to  in  his  statements.  If  there  is  a 
total  denial  of  all  our  claims,  then  we  have  spent  some 
years  in  -a  very  fruitless  investigation,  in  reference  to  pay¬ 
ments  and  disbursements  on  account.  But  whatever  they  may 
be  called  by  the  other  side,  they  may  be  considered  under  the 
technical  term  of  payment,  and  I  will  refer  to  them,  as  I  have 
already  indicated — first,  those  admitted,  having  been  credited 
to  the  proper  accounts ;  secondly,  those  not  disputed,  but 
already  credited,  or  otherwise  erroneous ;  and,  thirdly,  the 
disputed  claims.  These  latter  I  will  consider  under  the  five 
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different  heads  I  have  indicated  :  first,  interest  paid  to  brokers 
and  others  for  loans  of  moneys ;  secondly,  the  expenses  of 
the  recharter;  thirdly,  the  debt  of  F.  B.  Forepaugh  ;  fourthly, 
the  debt  of  Wm.  F.  Forepaugh  ;  and,  fifthly,  the  miscellaneous 
class. 

Mr.  Boker  kept  or  managed  several  accounts,  of  which  he 
had  the  sole  control,  and  the  entries  in  which  were  made  en¬ 
tirely  by  himself,  or  by  his  direction.  lie  kept  an  account 
in  his  own  name,  and  he  kept  and  managed  accounts  in  the 
name  of  B.  II.,  B.  R.  2,  B.  R.,  1857,  and  collateral  note  account. 
He  also  managed  an  account  called  C.  S.  Boker,  special; 
he  managed  another  account  called,  “Rents,  C.  S.  Boker;” 
another  called  “bond  account,”  which  he  opened  to  receive 
entries  of  his  own  transactions  ;  and  the  account  called  “  loan 
account.”  It  is  absolutely  necessary  to  investigate  and  un¬ 
derstand  here  the  B.  R.  account,  for  it  is  from  that  account 
these  credits  are  claimed  to  appear,  and  lienee  the  necessity 
of  inquiring,  and  correctly  deciding,  whose  moneys  entered 
into  that  account. 

The  account  kept  in  his  own  name  needs  no  description  or 
observations.  The  account  called  B.  R.  2  has,  at  different 
times,  been  discribed  as  a  bank  account,  and  as  an  account  of 
Mr.  Boker,  neither  of  which  descriptions  is  entirely  right, 
and  neither  of  which  is  entirely  wrong.  It  was  not  his  own 
account  in  the  sense  of  an  individual  account  kept  by  him  ; 
it  was  not  a  bank  account  in  the  sense  of  a  record  of  trans¬ 
actions  binding  the  bank.  Both  descriptions  are  partly  right. 
It  was  a  record  of  transactions  connected  with  the  use  of, 
and  profits  arising  from,  the  money  of  the  bank,  managed 
exclusively  and  privately  by  Mr.  Boker.  Mr.  Burke,  at  page 
373,  Yol.  2,  approaches  very  near  a  true  description  of  it. 
He  has  repeatedly  called  this  an  account  of  the  bank,  and  is 
upon  the  point  of  theorizing  upon  it.  He  uses  this  language  : 

“  When  referring  to  each  item  (that  is,  of  cash  received  on 
the  B.  R.  account),  I  gave  in  connection  with  it  such  in¬ 
formation  as  I  ascertained  from  the  books  in  reference  to  the 
value  or  consideration  given  for  it  by  the  bank  ;  and  when  I 
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speak  of  value  or  consideration  given  by  the  bank,  I  mean 
to  include  in  tbe  expression  the  loaning  of  the  money  of  the 
hank  through  the  B.  R.  accounts.” 

That  is  a  fair  idea  of  that  account,  and  accords  with  the 
evidence  in  reference  to  it:  “  the  loaning  of  the  money  of 
the  bank  through  the  B.  R.  account.”  Mr.  Burke  goes  on 
to  say  : 

“I  have  accordingly  divided  the  table  into  two  classes — the  first 
includes  not  only  those  items  Cor  which  the  books  positively  show  that 
the  bank  did  give  a  consideration  (using  that  term  in  the  sense  just  re¬ 
ferred  to),  but  also  those  items  in  which  this  fact  may  be  doubtful.” 

When  we  have  to  deal  with  an  anonymous  account  like 
this,  kept  by  an  officer  of  a  bank,  without  the  knowledge 
of  the  directors,  if  we  wish  to  ascertain  its  character  and 
individualize  it,  we  must  do  so  by  reference  to  the  entries 
on  its  face.  I  now  proceed  to  show  you  that  all  the  entries 
upon  that  account,  which  are  known,  or  conjectured,  refer 
to  the  money  of  the  bank.  According  to  the  statement  of 
the  witness  for  the  defence,  and  according  to  all  the  evi¬ 
dence,  little  or  nothing  but  the  moneys  of  the  bank  entered 
into,  or  departed  from  it.  I  will  refer  to  one  of  the  many 
valuable  tables  which  Mr.  Burke  has  exhibited  to  us,  at 
pages  374  and  375,  Yol.  2,  showing  the  cash  deposits  on  B. 
R.  No.  2,  the  total  is  $112,075.54:.  The  amounts  there  de¬ 
posited  known  to  refer  to  the  monies  of  the  bank,  amount 
to  $65,813.26.  Of  the  balance,  $46,262.28,  Mr.  Burke  says 
no  consideration  has  been  ascertained.  Thus  every  known 
item  in  that  account  is  shown  to  refer  to  monies  of  the 
bank. 

The  balance,  $46,262.28,  is  assumed  by  Mr.  Burke  to  be 
unknown,  not  being  explained  by  the  evidence,  or  conjec¬ 
tured;  but  I  will  show  you  that  those  items,  said  to  be 
unascertained  and  unconjectured,  are  mostly  connected 
with  persons  and  transactions  familiar  to  you  from  the 
evidence,  such,  for  instance,  as  Longenecker,  $1,000; 
Helfenstein,  $1,011.57;  Baumgardner,  $1,000;  $608.51  ; 
Longenecker,  $1,098 ;  Helfenstein,  $591.34;  Longenecker, 
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$4,66.67;  Baumgardner,  $5,166.67 ;?  Helfenstein,  $500; 
Helfenstein  $4,900;  Thurlow  $2,000;  Thurlow,  $500 — 
total,  $23,042.76 — names  so  familiar  to  us  that  Mr.  Burke 
might  readily  conjecture  that  these  entries  were,  in  some 
way,  connected  with  the  moneys  of  the  bank. 

I  understand  it  to  be  now  said  by  the  other  side,  that  the 
whole  of  the  cash  receipts  on  B.  R.  2,  were  the  monies  of 
the  bank.  That  being  admitted,  I  shall  show  that  a  sum 
of  $2,000,  paid  by  Longenecker,  Iielfenstein  and  Baum¬ 
gardner  to  Mr.  Bolcer,  was  a  gift,  or  bonus,  for  accommo¬ 
dations  to  them  and  to  the  Lancaster  Bank.  The  sums 
composing  the  $20,000,  are  stated  in  the  table  1  have  referred 
to,  as  deposits  in  B.  R.  2,  for  which  no  consideration  has 
been  ascertained. 

At  page  342  Mr.  Burke  says  : 

“  The  next  items  on  the  ledger  to  which  I  will  refer  arise  from  pay¬ 
ments  made  on  different  renewals  of  three  notes  of  D.  Longenecker, 
T.  Baumgardner,  and  W.  L.  Helfenstein,  respectively.  I  will  depart 
from  the  order  of  date  which  I  have  been  following,  so  far  as  to  give 
these  items  together.  On  January  6th,  1855,  P.  S.  No.  16  contains  the 
following  entries  : 

Jan’y  G.  Helfenstein . $6,733.34  due  July  5 — 8 

Baumgardner .  6.666.67  “  May  5 — 8 

Longenecker .  6.666.67  “  “  5 — 8 

making  $20,000  with  interest  to  their  respective  dates.” 

Mr.  Burke  says: 

“Nothing  was  paid  for  these  notes  by  F.  S.  No.  10  ;  B.  R.  No.  2, 
or  any  other  account  of  the  bank  that  I  have  been  able  to  ascertain.” 

And  he  then  goes  on  to  show  that  the  whole  amount  of 
these  notes  was  paid  into  the  account  B.  R.  No.  2.  Nothing, 
says  Mr.  Burke,  was  paid  for  those  notes  by  F.  S.  10,  B.  R. 
2,  or  any  account,  so  far  as  he,  with  all  his  industry,  has 

been  able  to  ascertain.  „ 

0  ir 

If  nothing  was  paid  for  those  notes,  Mr.  B*frke  received 
that  $20,000  as  a  gift  or  bonus.  These  notes,  after  various 
renewals  and  reductions  were  fully  paid  to  Mr.  Boker  in 
his  account  B.  R.  2;  but  that  one  of  the  renewals,  for 
$3,667,  was  placed  on  the  discount  book  of  the  bank,  ap- 
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pears  at  page  344,  payable  on  the  17th  of  May,  1856;  that 
was  renewed  in  part  by  a  note  for  $2,666  67,  on  discount 
book,  payable  September  20th,  on  which  day  a  note  for 
$2,000  was  substituted,  in  part  renewal,  which  remains 
with  the  bank  as  a  permanent  investment,  but  B.  R.  2,  lost 
nothing. 

Here  we  see  another  of  the  bitter  fruits  of  the  compensa¬ 
tions  which  Mr.  Boker  was  in  the  habit  of  receiving,  for 
loans  of  the  bank’s  money.  Mr.  White  states  that  when  he 
returned  to  the  bank  in  November,  1855,  “the  Lancaster 
Bank  was  in  a  limping  condition.”  He  also  states  that  the 
discredit  of  the  Girard  Bank  originally  sprung  from  its 
transactions  with  the  Lancaster  Bank,  and  he  describes  the 
loud,  and  even  violent,  manner  in  which  he  struggled  to  re¬ 
sist  the  indebtedness  of  the  Lancaster  Bank  to  the  Girard 
Bank.  He  remonstrated  with  Mr.  Boker,  telling  him  that 
the  parties,  whose  names  I  have  mentioned,  were  largely 
interested  in  doubtful  speculations  in  the  second  coal  field. 
This  statement  was  made  by  Mr.  White  to  Mr.  Boker  in 
1855.  What  was  the  result?  By  reference  to  page  835, 
you  will  find  that  the  6th  of  November,  1855,  was  the  date 
of  the  last  discount  made  out  of  the  cash  drawer,  by  Mr. 
Boker,  for  the  Lancaster  Bank.  You  will  find  also,  by 
reference  to  pages  831  to  834  inclusive,  that  prior  to  that 
time  the  discounts  for  the  Lancaster  Bank  on  the  discount 
book  of  the  bank  were  few,  and  comparatively  Small  in 
amount,  only  nine  in  number.  But  on  and  after  November, 
1855,  the  list  of  them  covers  two  and  a  half  pages  of  Vol.2, 
each  item  large  in  amount,  and  they  continue  till  December 
27,  1856,  amounting  to  $2,923,332.91.  There  is  nothing  in 
the  evidence  to  explain  these  enormous  loans  to  the  Lan¬ 
caster  Bank,  in  defiance  of  the  efforts  of  Mr.  White,  excepting 
that  gift  or  bonus  of  $20,000.  I  call  upon  the  defence,  and 
it  is  not  too  late,  to  explain,  if  they  can,  the  history  of  that 
$20,000. 

By  reference  to  page  385,  Vol.  2,  all  doubt  as  to  the 
character  of  the  cash  receipts  of  B.  R.  2,  will  disappear. 
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Speaking  of  cash  credits  on  B.  R.  No.  2,  Mr.  Burke  admits 
that  they  belong  to  the  bank,  conjecturing,  however,  that 
they  were  derived  from  interest  on  loans.  He  says : 

“  I  design,  however,  to  refer  again  to  these  credits  in  a  different  con¬ 
nection,  as  I  consider  it  probable  that  nearly  all  these  items  except 
the  notes  of  Longenecker,  Baumgardener,  and  Helfenstein,  consist  not 
of  investments  by  the  bank  repaid,  but  of  interest  on  loans  from  the 
cash  drawer  or  such  other  loans  as  produced  payments  of  interest  in 
cash,  the  greater  part  of  such  loans  not  being  entered  on  the  books, 
and  that  therefore  these  items  have  no  proper  connection  with  the 
B.  R.  accounts,  or  with  their  profits,  but  belong  properly  to  a  different 
account.” 

At  page  413,  Yol.  2,  he  says  : 

“As  the  deposits  of  interest  appear  to  have  been  made  in  the  little 
box  in  the  first  teller’s  drawer  by  Mr.  Boker,  (see  Bank’s  testimony, 
page  102,)  I  should  infer  that  those  items  of  interest  received  by  him 
on  the  items  marked  interest  paid  on  F.  S.  No.  9  and  10,  which  were 
not  credited  in  B.  II.  2  Ledger  account,  where  placed  there  by  him, 
and  formed  part  of  the  fund  accumulated  there. 

“  I  believe  none  of  the  sums  included  in  it  (a  letter  of  cash  receipts 
in  B.  R.  2,  and  other  amounts)  are  for  interest  on  items  in  the  discount 
books,  and  there  are  few  of  them,  I  think,  which  may  not  be  properly 
claimed  as  credits  against  any  class  of  receipts  for  interest  which  the 
little  box  in  the  first  teller’s  drawer  may  represent.  I  have  appended 
to  it  a  statement  of  other  credits  which  may  be  only  a  part  of  those 
which  could  be  ascertained  from  the  books  to  be  applicable  as  credits 
against  the  receipts  of  the  little  box,  if  it  were  definitely  known  what 
kind  of  items  the  little  box  received." 

Mr.  Burke  forgets  that  he  has  himself  given  us  a  very 
lucid  account  of  the  sources  from  which  the  funds  in  the 
little  box  were  derived,  as  I  quoted  in  discussing  the  six¬ 
teenth  and  seventeenth  claims.  At  page  414  he  says: 

“  I  think  the  wording  clearly  shows  a  constant  habit  from  the  re¬ 
organization  of  the  bank,  to  accumulate  smaller  items  of  interest  into 
larger  sums,  say  in  the  small  box  in  the  first  teller’s  drawer,  and  then 
to  deposit  the  gross  sum  through  the  second  teller’s  desk  to  the  credit 
of  asset  account,  or  of  discount  and  interest,  until  about  1853  and 
1854,  after  which  all  these  credits  went  to  B.  R.  2,  and  seem  to  form 
the  larger  member  of  the  items  which  appear  in  the  second  column  of 
the  table  of  cash  receipts  of  B.  R.  2,  on  pages  374  and  375.” 
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These  inquiries  into  the  ownership,  and  derivation,  of 
the  cash  deposits  in  B.  R.  No.  2,  are  of  the  first  importance, 
in  advance  of  the  discussion  of  credits;  for  those  credits, 
if  any  of  them  are  to  be  allowed,  must  be  taken  to  have 
been  paid  from  such  cash  deposits,  not  included  in  any  of 
the  specific  claims  of  the  bank,  for  instance,  the  sum  just 
referred  to,  $20,000. 

I  have  referred  to  the  cash  deposits  in  B.  R.  No.  2  ;  I  will 
now  refer  to  profits  received  by  Mr.  Boker  and  deposited 
in  his  private  account,  described  in  his  “long  book”  as 
“Guarantee  Girard”  and  “Guarantee,”  and  I  will  compare 
them  with  the  entries  of  cash  in  the  discount  and  interest  and 
asset  accounts  of  the  bank.  Mr.  Burke  states  that  “  about 
1853,  or  1854,”  all  the  interest  earned  by  the  bank  and  accu¬ 
mulated  in  the  small  box  in  the  first  teller’s  drawer,  went 
to  the  credit  of  B.  R.  No.  2.  The  first  cash  deposit  to  the 
credit  of  B.  R.  2,  fixes  the  date  referred  to  by  Mr.  Burke  ; 
it  was  March  22,  1853.  That  date  forms  an  epoch  in  these 
accounts.  On  that  day  appears  the  first  cash  deposit  to 
the  credit  of  B.  R.  No.  2,  and  after  that  day,  entries  of  cask 
disappear  in  the  discount  and  interest  and  assets  accounts. 
I  have  prepared  a  table  containing  a  statement  of  entries 
of  “cash”  in  the  discount  and  interest  and  assets  accounts, 
and  of  the  sums  received  by  Mr.  Boker,  entered  in  his  long 
book  as  “Guarantee  Girard”  and  “Guarantee,”  and  depos¬ 
ited  to  his  credit  in  his  private  account,  and  also  sums 
deposited  in  B.  R.  No.  2.  The  first  column  shows  credits 
of  cash  on  the  bank  accounts,  and  the  second,  sums  entered 
in  B.  R.  No.  2,  and  Mr.  Boker’s  private  account;  these 
two  columns  representing,  and  comparing,  the  unexplained 
items  of  cash  in  discount  and  interest  and  assets  account, 
and  the  amount  of  cash  received  by  B.  R.  2  and  Mr.  Boker’s 
private  account. 

In  1846,  discount  and  interest  and  assets  account  con¬ 
tains  credits  for  unexplained  payments  under  the  name  of 
“cash,”  “sundry  items,”  “interest  on  loans,”  $1,982.60. 
In  1847  Mr.  Boker  begins  to  make  entries  of  profits  in  his 
“long  hook,”  of  “Guarantee  Girard”  and  “Guarantee.” 
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In  1847,  discount,  interest  and  assets  account  received 
$5,240.98;  Mr.  Boker  received  $1,923.50.  In  1848,  dis¬ 
count,  interest  and  assets  account  received  $6,505.79;  Mr. 
Boker  received  $2,580.  In  1849,  discount,  interest  and 
assets  account  received  $4,014  ;  Mr.  Boker  received  $1,850. 
In  1850,  discount,  interest  and  assets  account  received 
$8,640.49 ;  Mr.  Boker  received  $4,794.  In  1851,  dis¬ 
count,  interest  and  assets  account  received  $10,500 ;  Mr. 
Boker  received  $5,978.  In  1852,  discount,  interest  and 
assets  account  received  $12,942.71  ;  Mr.  Boker  received 
$8,796.83.  In  1853,  discount,  interest  and  assets  account 
received  $4,060.75;  Mr.  Boker  received  $16,470.77.  In 
1854,  discount,  interest  and  assets  account  received 
$1,127.71 ;  Mr.  Boker  received  $19,239.36.  In  1855,  discount 
interest  and  assets  accounts  received  nothing  ;  Mr.  Boker 
received  $12,007.13.  In  1856,  discount,  interest  and  assets 
account  received  nothing  ;  Mr.  Boker  received  $21,367.10. 
In  1857,  discount,  interest  and  assets  account  received 
$1,800.59  ;  Mr.  Boker  received  $850  ;  making,  of  the  un¬ 
explained  entries  of  “cash”  received  by  the  bank,  $57,015.62, 
and  of  money  received  in  “long  book”  and  B.  B.,  No.  2, 
$95,856.69,  (omitting  the  $24,000  received  from  bonus  ac¬ 
count  and  the  $14,500  from  Forepaugh,)  and  including  in  the 
amount  received  by  the  bank  the  two  sums  of  $4,000  and 
$4,102.27  in  1852,  when  a  portion  of  the  profits  of  B.  R.  2, 
were  passed  to  the  credit  of  discount  and  interest  account,  as 
will  be  presently  explained.  The  sums  deposited  in  B.  R.  2, 
we  know  are  bank  money ;  but  what  is  the  explanation  of 
the  moneys  called  “Guarantees?”  and,  second,  what  sums 
do  they  amount  to  ?  The  only  explanation  of  these  items  in 
Mr.  Boker’s  “long  book”  is  on  the  face  of  the  items.  They 
refer  to  the  Girard  Bank,  for  the  word  “Girard”  is  there; 
they  are  profits,  for  they  are  cash  receipts ;  they  are  not  re¬ 
ceived  for  the  account  of  any  other  person,  for  they  enter 
into  his  private  account,  and  are  expended  by  him.  They 
are  profits,  in  some  way  connected  with  the  bank,  which  he, 
as  its  officer  has  received  and  must  account  for ;  and  any 
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credits  for  payments  on  account  of  the  hank  must  be  applied 
to  those  profits.  Next,  what  sum  do  they  amount  to  ?  In 
1847,  $1,922.50 ;  in  1848,  $2,580;  in  1849,  $1,850;  in 
1850,  $4,794 ;  in  1851,  $5,978 ;  in  1852,  $8,796.83 ;  in 
1858,  $4,525;  in  1854,  $7,457.50;  in  1855,  $2,950 ;  in 
1856,  $2,000  ;  in  1857,  $850  ;  making  the  sum  of  $43,674.- 
83.  Talk  to  him  of  salary,  indeed  ! 

If  to  these  sums  you  add  the  cash  receipts  of  B.  R.  2,  (see 
page  375,  Yol.  2,)  $112,075.54,  the  total  will  be  $155,750.- 
37  traced  to  Mr.  Boker’s  hands.  If  you  take  the  total  of 
the  “  long  book,”  and  add  to  it  the  cash  receipts  in  B.  R., 
No.  2,  and  the  profits,  $99,396.10,  arising  from  the  use  of 
moneys  for  paper  discounted  and  collected  in  B.  R.,  No.  2, 
(see  page  383,  Yol.  2,)  the  total  will  be  $255,146.47,  (de¬ 
ducting,  however,  bonus  $24,000  and  Forepaugh  $14,500,) 
leaves  $216,646.47  received  by  Mr.  Boker  under  these 
names  of  “Guarantee,”  “Girard”  and  “Guarantee,”  cash 
receipts  in  B.  R.  2,  and  profits  of  B.  R.  No.  2.  Again,  If  to 
the  amount  recorded  in  the  “long  book,”  $43,674.83,  you 
add  the  amount  stated  by  Mr.  Burke,  at  page  396,  to  have 
been  accounted  for  by  the  vouchers  and  theories  he  has  pro¬ 
duced  $237,933.21 — none  of  which  include  the  entries  in  the 
“long  book,”  there  will  be  a  total  of  $281,608.04,  and 
adding  to  it  the  deposit  of  General  Bickel,  $29,067.48, 
which  Mr.  Boker  appropriated  to  himself,  makes  a  total  of 
$310,675.52,  of  money  connected  with  the  Girard  Bank, 
traced  to  his  hands. 

Before  I  proceed  to  the  consideration  of  the  head  of 
credits  or  payments,  I  desire  to  fix  upon  your  mind  the 
precise  natui’.e  and  character  of  the  fifth  claim  of  the  bank, 
arising  from  the  transactions  with  the  cash  drawer,  because 
a  misunderstanding  of  the  character  of  that  claim,  has  caused 
much  of  the  error,  and  increased  much  of  the  testimony,  of 
the  other  side.  The  bank  claims  to  receive  from  Mr.  Boker, 
interest  on  the  sums  which  he  borrowed  from  the  cash  drawer, 
without  the  knowledge  of  the  board,  and  used  in  the  pur¬ 
chase  of  paper  and  loans,  giving  him  credit  for  the  sums  of 
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money  lie  returned  to  the  drawer.  That  is  the  precise 
character  of  the  claim  relating  to  the  sums  received  from  the 
drawer.  The  bank  asks  for  nothing  but  interest  on  those 
monies,  which  Mr.  Boker,  without  the  authority  or  know¬ 
ledge  of  the  board,  used  for  the  purpose  I  have  mentioned. 
The  claim  is  not  for  the  profits  of  B.  B..,  No.  2,  or  collateral 
note  account,  or  any  other  account.  The  bank  treats  Mr. 
Boker  as  a  wrong-doer  in  secretly  appropriating  to  his  use 
those  funds.  They  charge  him  with  interest  on  their  money, 
which  he  received  and  used;  and  they  allow  him  credit  on 
the  sums  which  he  returned  to  them,  from  the  date  of  their 
return,  deducting  from  each  sum  paid  on  account,  the  interest 
then  due. 

I  now  proceed  to  discuss  the  tivo  methods  of  accounting 
presented  by  the  two  witnesses  for  the  defence,  Mr.  White 
and  Mr.  Burke. 

Mr.  White  was  examined  at  a  time  when  the  prospects  of 
the  defence  were  dismal  and  forlorn.  The  accountant  of 
the  bank,  and  the  accountant  employed  by  the  defence,  had 
exhausted  their  ability  and  industry  in  an  endeavor  to  trace 
these  profits.  The  latter  made  his  report  to  the  administra¬ 
tors.  I  will  read  it  entire,  for  the  purpose  of  showing  that 
no  books  or  papers  in  the  possession  of  the  bank  exhibited 
traces  of  these  profits,  and  that  the  result  perfectly  justified 
the  action  of  the  board  of  directors  in  causing  this  investiga¬ 
tion  to  be  made : 

The  report  of  Mr.  Burke,  the  accountant,  is  as  follows, 
commencing  at  page  775,  Vol.  2 : 

Report  of  Accountant ,  Girard  Bank  v.  Boker. 

“The  claims  of  the  Girard  Bank  against  the  estate  of  G.  S.  Boker, 
deceased,  are  supposed,  with  one  or  two  exceptions,  to  have  their  origin 
in  certain  loans  made  by  him  from  the  funds  of  the  bank,  without  con¬ 
sultation  with  the  board  of  directors.  The  debts  due  by  Alexander 
Cummings,  by  E.  A.  Marshall,  Thurlow,  Hughes  &  Co.,  by  Marshall  & 
Mann,  &c.,  &c.,  are  supposed  to  be  in  whole  or  in  part  resulting  bal¬ 
ances  from  these  loans  ;  the  debt  of  Marshall  &  Mann  being  also  repre¬ 
sented  as  having  been  originally  a  claim  against  a  firm  of  which  Mr. 
Boker  was  a  member. 
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The  bank  is  understood  to  allege,  also,  that  in  part  settlement  for 
the  money  used  to  make  these  loans,  Mr.  Boker  transferred  to  the  bank 
certain  stocks  of  his  own,  not  acquired  by  the  money  of  the  bank  (say 
Beaver  Meadow),  and  at  a  higher  valuation  than  the  market  price  of 
the  same  ;  also,  that  the  whole  amount  of  money  used  has  not  been  re¬ 
turned  to  the  bank,  but  that  a  part  has  been  covered  by  an  increase  of 
the  valuation  of  the  assets  of  the  bank  over  the  valuation  at  which  they 
had  previously  stood  upon  the  books.  It  is  proper  here  to  notice  that 
the  final  settlement  of  the  loans  is  involved  in  a  great  deal  of  uncer¬ 
tainty,  and  that  satisfactory  information,  if  attainable,  can  only  be 
reached  by  tracing  through  the  books  the  entire  series  of  these  trans- 
tions,  as  far  as  contained  therein,  with  a  view  to  ascertain  the  final  con¬ 
dition  of  the  account. 

Mem. — -The  following  resolution  was  copied  from  the  minute  book  at 
the  bank  : 

‘August  10th,  1846. 

‘  On  motion  of  Mr.  Ford,  seconded  by  Mr.  Wilcox, 

‘  Resolved ,  That  no  discounts  shall  be  made  by  this  bank,  unless  at 
the  regular  meetings  of  the  board.’ 

As  to  the  evidence  in  possession  of  the  bank,  the  following  statement 
may  be  of  interest.  The  allegations  made  by  the' bank  are  understood 
to  be — 1st.  That  Mr.  Boker  used  the  money  of  the  bank  for  the  pur¬ 
pose  of  making  certain  loans ;  and,  2d,  that  the  profits  of  these  loans 
have  never  been  accounted  for  to  the  bank ;  and  Mr.  Cummings  appears 
to  be  of  opinion  that  the  bank  may,  at  its  option,  either  claim  the  dis¬ 
count  realized  upon  the  loans  (which  would  seem  to  make  the  bad  debts, 
Crescentville,  &c.,  the  property  of  the  bank),  or  claim  only  interest  on 
the  money  used  by  Mr.  Boker  until  its  return  to  the  bank,  thus  making 
the  loans  the  private  transactions  of  Mr.  Boker,  and  the  bad  debts  to 
be  borne  by  himself. 

To  sustain  the  first  allegation,  the  bank  may  present : 

1.  Two  books  of  the  bank,  commencing  July  21st,  1856,  and  running 
to  January  13th,  1858,  which  contain  the  amount  of  the  President’s 
checks  which  had  been  previously  paid,  but  remained  in  the  drawer  of 
the  first  teller,  and  were  each  day  counted  as  cash. 

2.  Two  books  in  the  handwriting-  of  Mr.  Boker,  running  from  Novem- 
ber  1st,  1851,  to  December,  1856,  which  appear  to  be  a  cash  account 
with  the  bank  for  the  money  used  for  the  loans,  as  far  as  invested,  in 
bills  receivable,  the  daily  balances  on  these  books  corresponding  with 
No.  1,  as  far  as  they  are  contemporaneous. 

3.  Four  books,  in  which  the  bills  receivable  purchased  are  given  in 
detail.  These  the  bank  will  seek  to  connect  with  No.  2  by  the  corres¬ 
pondence  of  the  transactions  in  various  details. 

4.  The  collection  books  of  the  bank,  in  which  are  entered  the  undis- 
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counted  notes  deposited  for  collection  by  tlie  customers  of  the  bank. 
The  discounted  notes  are  entered  in  a  separate  book. 

5.  The  individual  ledgers  of  the  bank,  in  which  the  proceeds  of  the 
notes  as  collected  have  been  carried  to  the  credit  of  bills  receivable  No. 
1,  No.  2,  &c.,  and  against  which  collections  certain  checks  have  been 
drawn,  a  part  of  which  have  been  deducted  from  the  cash  account  on 
books  No.  2. 

6.  Sundry  checks  by  which  the  collections  were  transferred  from  No. 
5  to  No.  2. 

As  to  the  second  allegation,  that  the  profits  of  the  loans  have  not 
been  accounted  for  to  the  bank,  it  is  supposed  they  will  rely,  1st,  on  the 
exhibition  of  the  profit  and  loss  accounts  of  the  bank,  and  on  the  evi¬ 
dence  of  those  who  may  have  examined  them  ;  and,  2d,  on  the  com¬ 
parison  of  an  exhibit  of  what  the  property  of  the  bank  ought  to  have 
been  at  the  death  of  Mr.  Boker,  from  the  books,  by  deducting  the  ex¬ 
penses,  dividends,  <&c.,  from  the  amounts  realized  by  assets  and  profits, 
with  an  inventory  of  the  actual  property  of  the  bank  at  the  same  date. 

In  regard  to  the  means  by  which  these  allegations  are  to  be  met,  the 
following  remarks  are  offered  : 

1.  It  is  believed  that  it  is  impossible  to  show  that  Mr.  Boker  did  not 
use  the  funds  of  the  bank  in  the  manner  alleged,  though  probably  it 
may  be  shown  that  the  directors  were  cognizant  of  the  fact. 

2.  It  is  feared  that  it  may  prove  to  be  impossible  to  show  that  any 
regular  settlement  or  accounting  for  the  profits  of  these  loans  has  at 
any  specified  time  been  made  by  Mr.  Boker  with  the  bank. 

3.  A  small  portion  of  these  profits  can  be  traced  to  the  discount  and 
interest  account  of  the  bank,  and  possibly  other  items  might  be  traced 
into  the  asset  account,  or  into  other  accounts  of  the  bank. 

4.  Possibly  it  may  be  shown  that  the  uncurrent  money  received  by 
the  bank  was  used  through  this  account  by  the  President,  in  order  to 
save  discount  to  the  bank. 

5.  It  might  possibly  be  shown  that  the  losses  on  these  loans  swal¬ 
lowed  up  the  profits,  and  left  little  or  nothing  to  account  for  to  the 
bank. 

6.  It  might  be  shown  that  various  charges  had  been  paid  for  the  bank 
by  Mr.  Boker  which  do  not  appear  upon  the  books. 

7.  It  might  be  shown,  by  proper  statements  made  from  the  private 
accounts  of  Mr.  Boker,  that  no  part  of  the  profits  ever  formed  a  part 
of  his  private  revenue,  or  of  his  residuary  estate. 

8.  It  might  probably  be  shown  that  the  profits  of  the  Girard  Bank, 
in  proportion  to  its  resources,  were  as  large  as  those  of  other  banks. 

9.  It  might  probably  be  shown  that  the  Crescentville  and  other  pro¬ 
perty  were  taken  in  part  for  debts  regularly  due  to  the  bank  outside  of 
these  loans. 
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10.  By  intelligent  inquiry  outside  of  the  bank,  information  of  a  valu¬ 
able  kind  might  possibly  be  obtained. 

It  is  evident  that  if  the  profits  can  be  traced  to  the  bank,  the  Cre- 
scentville  property,  and  all  the  other  claims  arising  out  of  these  loans, 
must  remain  the  property  of  the  bank.” 

But  to  return  to  Mr.  White’s  testimony.  He  states  at 
page  109,  Vol.  2,  that  the  five  familiar  checks  on  bond  account 
paid  the  profits  of  B.  It.  2,  that  is  to  say,  that  those  checks 
which,  we  all  know,  represented  call  loans  due  to  the  drawer, 
paid  the  profits  of  B.  R.  2.  After  referring  to  those  checks 
on  that  page,  he  is  asked  by  Mr.  Wharton : 

“  What  have  you  to  say  of  those  sums  ?  Are  they  or  are  they  not  a 
transfer  to  the  general  books  of  the  bank  of  the  profits  of  B.  R.  No.  2, 
or  if  some  other  or  what  account  ?” 

A.  “  I  think  they  are  a  transfer  to  the  general  books  of  the  bank  of 
the  gross  profits  of  B.  R.  No.  2,  agreeing  very  nearly  with  the  compu¬ 
tations  of  profit  detailed  in  F.  S.  “  D.” 

At  page  113,  Mr.  White  was  reminded  that  he  had  made 
the  statement  to  which  I  have  just  referred,  and  was  asked 
whether  he  had  read  the  testimony  of  Mr.  Lehman,  who  de¬ 
posed  that  the  checks  represented  funds  taken  from  the 
drawer  by  Mr.  Boker  ;  to  which  Mr.  White  replied  :  “  I  have 
not  read  it.” 

At  page  111,  Mr.  White  says,  that  if  there  he  any  defi¬ 
ciency,  it  arises,  in  part,  from  the  “  Patcliin  stock,”  the  cost 
of  which  he  did  not  know,  and  the  Columbus  and  Pequa 
bonds  ;  a  very  great  mistake,  for,  on  reference  to  page  88, 
Mr.  White  says,  that  the  “Patcliin  stock,  1,000  shares,”  was 
handed  over  to  Mr.  George  Id.  Boker  after  his  father’s  death, 
as  the  private  property  of  the  estate. 

Passing  by  the  theory  of  Mr.  White,  I  come  to  the  testi¬ 
mony  of  Mr.  Burke,  who  discards  it  altogether.  It  occupies 
several  hundred  pages  of  your  notes,  and  is  intended  to  be  a 
full  and  entire  accounting  of  the  profits  arising  out  of  these 
moneys  used  by  Mr.  Boker,  in  the  shape  of  payments  for,  or 
on  account,  of  the  bank. 

In  considering  this  testimony,  the  first  question  which 
seems  to  suggest  itself  is,  to  what  funds  are  these  alleged 
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payments  for  the  accounts  of  the  bank  to  be  applied?  We 
answer,  first,  profits  received  from  the  use  of  the  money 
charged  to  the  cash  drawer ;  secondly,  cash  receipts  in  the 
B.  R.  2  account ;  thirdly,  similar  receipts  appearing  in  Mr. 
Boker’s  “  long  book,”  under  the  name  of  “  Guarantee  Girard” 
and  “  Guarantee,”  and  fourthly,  other  moneys  traced  into  his 
hands  by  the  evidence,  and  not  appearing  either  in  B.  R.  2 
or  Mr.  Boker’s  private  account,  or  in  any  account. 

There  are  some  general  remarks  that  apply  to  this  evidence 
before  I  consider  it  in  detail.  Mr.  Burke  relies  mainly  upon 
papers  discovered  after  he  made  the  report  I  read,  viz. : 
memoranda  showing  the  items  of  the  composite  checks  on 
B.  R.  2,  which  are  alleged  to  have  been  cash  memoranda  in 
the  first  teller’s  drawer.  I  observe,  first,  if  these  memoranda 
do  show  the  items  composing  those  checks,  they  do  not  show 
the  purpose  for  which  the  money  was  taken  from  the  drawer, 
unless  the  explanation  appears  on  their  face ;  second,  if  such 
explanations  do  appear,  and  refer  to  protested  paper,  and  the 
paper  is  not  produced,  the  credit  fails :  the  presumption 
being  that  it  was  taken  up  ;  third,  if  the  protested  paper, 
either  referred  to  in  such  memoranda,  or  other,  or  whatever 
memoranda,  have  been  produced,  it  is  not  conclusive  that 
Mr.  Boker  paid  the  amount  of  those  notes,  unaccompanied 
by  parol  evidence  of  the  fact,  or  at  least  of  insolvency  of,  or 
compromise  with,  the  debtors.  Abundance  of  such  papers 
may  be  found  in  the  rubbish  of  any  bank.  Fourth,  in  giving 
a  statement  of  the  profits  of  B.  R.  No.  2,  Mr.  Burke  does 
not  appear  to  include  the  profits  on  those  notes  discounted 
from  the  drawer  at  their  face,  as  you  will  find  at  page  330. 
He  could  not  do  so,  for  there  were  no  means  of  ascertaining 
the  profits.  I  have  shown  you  that  paper  amounting  to  over 
$1,300,000  was  discounted  from  the  drawer  at  its  face ;  and 
it  is  a  peculiar  feature  in  regard  to  the  notes  of  Thurlow, 
Hughes  &  Co.  for  bonus,  and  the  notes  of  Helfenstein  and 
Longenecker,  that  they  were  each  discounted  from  the  drawer 
at  their  face.  Fifth,  an  account  of  an  agent,  alleging  moneys 
disbursed  for  the  use  of  the  principal,  presents  an  inherent 
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admission  as  well  as  an  assertion ;  the  inherent  admission  is, 
that  the  sums  accounted  for  were  in  his  hands  for  the  pur¬ 
pose,  unless,  as  is  not  pretended  here,  that  Mr.  Boker  paid 
his  own  money.  And  this  introduces  properly  the  statement 
made  by  the  witness  for  the  defence,  of  the  amounts  which 
he  states  to  have  been  accounted  for  at  page  396.  The  total 
is  $237,933.21.  In  that  sum,  Mr.  Burke  informs  us  he  has 
not  included  the  second  subdivision  of  B.  R.  2,  checks,  which  I 
examined  at  the  last  meeting  ;  those  sums  of  money  paid  out 
of  the  B.  R.  2  account  which  were  unexplained  on  their  face, 
amounting  to  $46,262.28  ;  and  if  it  be  conceded  or  proved, 

1  assume  both  to  be  the  case,  that  the  cash  receipts  in  B.  R. 

2  were  the  money  of  the  bank,  it  makes  the  sum  of  $284,195.49 
to  be  accounted  for.  This  does  not  include  the  sums  in  Mr. 
Boker’s  “long  hook,”  which  will  swell  the  amount  to 
$327,870.32.  Let  me  show  you  the  condition  and  losses  of 
the  bank,  minutely  stated  by  the  Committee,  appointed  on 
the  1st  of  March,  1858,  shortly  after  Mr.  Boker’s  death,  (see 
page  50.)  It  appears  that  the  capital,  deducting  the  unpro¬ 
ductive  assets,  was  about  $1,000,000  ;  the  circulation  was 
$232,960  ;  due  to  depositors,  $724,557.63,  making  about 
$2,000,000.  Those  are  the  means  with  which  banks  make 
their  discounts.  The  active  discounted  bills  amounted  to 
$803,713.41,  suspended  bills,  $121,423.50,  the  total  being 
$925,136.91.  Thus  with  bank  means  of  near  two  millions, 
the  active  and  suspended  bills  amounted  to  less  than  one 
half.  This  was  one  result  of  Mr.  Boker’s  transactions.  Now 
what  were  the  losses  ? 

On  the  active  bills,  a  loss  is  estimated  of  $19,175,  and  on 
the  suspended  bills  a  loss  of  $33,390.11.  On  loan  account  a 
loss  of  $42,000  was  deducted  for  Crescentville  ;  $6,000  on 
stocks  in  loan  account;  checks  in  the  drawer,  $12,000; 
profit  and  loss,  $114,110.95,  and  adding  to  that  the  debt  of 
Marshall  &  Mann,  makes  a  total  of  $255,176.06.  If  you  add 
to  that  frighful  total,  the  losses  which  Mr.  Burke  includes 
in  his  total  of  $237,933.21,  at  page  396,  you  arrive  at  the 
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sum  of  injury  inflicted  upon  a  bank  with  a  capital  of  one  mil¬ 
lion. 

This  is  the  extreme  to  which  this  defence  goes.  Mr.  White 
said  truly,  at  page  56,  in  conversation  with  Mr.  Schaffer, 
that  this  issue  “  is  made  and  it  must  be  met.”  It  must  be 
met,  in  the  fullest  and  sternest  sense  of  that  word,  and  not 
with  a  transparent  affectation  of  indifference. 

I  ask,  whether  the  evidence  presented  by  the  other  side  has 
satisfied  you,  that  there  could  have  been  such  additional  losses, 
over  and  beyond  these  stated  in  that  March  statement  of  the 
bank,  as  by  the  theory  and  figuring  of  Mr.  Burke  we  are 
to  presume  the  defence  will  assert.  I  admit  that  Mr.  Burke 
in  giving  extracts,  or  making  references,  is  generally  accu¬ 
rate,  but  as  a  theorist  and  advocate,  he  is  most  unfortunate. 
In  proof  of  this  I  advert  to  his  theory,  which  his  testimony 
exhibits  throughout,  that  these  secret  accounts  were  ac¬ 
counts  of  the  bank.  He  believes,  and  he  has  said,  and  his 
theories  and  conjectures  are  founded  on  the  radical  mistake, 
that  the  directors  knew  of  them,  and  authorized  and  ratified 
them  all.  I  will  refer  to  his  testimony  at  page  562 : 

Q.  “  When  you  say  in  your  last  examination  that  you  suppose  that 
the  directors  knew,  do  you  mean  to  say  that  you  suppose  so  because  they 
might  have  known  it  ?” 

A.  “  I  think  I  used  the  expression  on  that  occasion  in  reference  to 
the  item  specie  funds  on  the  state  of  the  bank.  I  suppose  the  directors 
knew  what  that  item  included  because  they  ought  to  have  known  it. 
I  have  no  positive  knowledge  beyond  that  inference.’' 

Q.  “  You  also,  say  in  the  next  sentence,  but  in  the  same  connection 
and  with  reference  to  the  same  item,  ‘  I  presume  the  directors  never 
did  assume  that  the  item  represented  actual  cash  do  you  say  you 
presume  this  because  you  think  they  ought  to  have  known,  and  there¬ 
fore  did  not  assume,  or  because  you  know  that  they  did  not  assume  that 
the  item  represented  actual  cash  V 

A.  “By  the  word  presume,  I  mean  that  I  inferred  from  the  amount 
of  the  item  at  many  periods,  that  no  director  could  suppose  that  the 
bank  had  on  hand  that  amount  of  cash.” 

I  do  not  doubt  that  it  is  a  matter  of  wonder  to  him,  as  it 
is  to  every  one  of  us,  that  such  transactions  could  have  been 
going  on'without  the  knowledge  of  the  directors.  But  the 
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testimony  on  both  sides  concurs  in  demonstrating  that  such 
was  the  fact.  As  an  instance  of  the  manner  in  which  he 
estimates  profits,  he  speaks  of  selling  the  paper  on  hand  in 
1856  to  the  collateral  note  account,  as  if  the  directors  stood 
at  the  counter,  chaffering  with  Mr.  Boker,  about  the  transfer 
of  them  to  the  bank. 

I  will  now  proceed  to  a  fair  but  strict  business  examina¬ 
tion  of  the  testimony,  relating  to  credits,  presented  by  the 
defence. 

The  first  class  is  admitted  credits.  It  appears  that  Mr. 
Boker,  at  two  periods,  drew  the  profits  of  B.  R.  No.  2,  once  on 
the  8th  of  March,  1852,  and  once  on  the  28th  of  July,  1852. 
On  the  first  occasion  the  profits  amounted  to  $6,702.27. 
On  that  day  there  is  a  credit  to  discount  and  interest  ac¬ 
count  of  $1,102.27,  which  both  sides  have  treated  as  part  of 
that  profit,  leaving  $2,600.  Mr.  Boker’s  “long  book”  ac¬ 
counts  for  a  portion  of  this  sum.  On  the  9th  of  March 
there  is  entered  11  Guarantee  Girard ,  1,150;”  this  sum  went 
into  his  private  bank  account. 

On  the  21st  of  July,  1852,  the  amount  of  profits  drawn 
out  was  $8,757.47.  On  that  day  $4,000  was  entered  to  the 
credit  of  discount  and  interest.  You  here  find,  as  you  find 
in  all  these  transactions,  a  striking  family  likeness, — Mr. 
Boker  first  accounts  for  two-thirds  ;  he  now  accounts  for  less 
than  half  of  the  profits.  A  portion  of  the  last  sum  went  into 
his  private  bank  account.  On  July  24,  the  entry  in  his 
“long  book”  is  u Guarantee,  $1,500. 

The  next  credit  is  March  13th,  1855,  $5,355.18.  On  that 
day  Mr.  Boker  discounted  paper  of  the  Lancaster  Bank,  as 
appears  in  F.  S.  10,  $205,355.18  ;  the  discount  was  $5,355,- 
18,  which  sum,  on  that  day  was  placed  to  the  credit  of  dis¬ 
count  and  interest  account.  I  next  give  a  credit  for  an 
amount  which  has  not  been  claimed.  On  the  22d  of  January, 
1856,  there  was  a  check  drawn  on  B.  R.  2,  of  $1,000.  In 
the  uncurrent  note  account,  under  date  of  January  22,  1856, 
is  a  credit  of  $1,000.  I  will  give  another  credit  to  be  applied 
to  the  11th  claim,  for  usury.  This  credit  also  has  not  been 
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asked  for.  At  page  357,  Mr.  Bradford  states  that 
one  of  the  checks  for  extra  interest,  given  to  Mr.  Boker, 
was  dated  February  4,  1854,  for  $1,287.50.  On  that  day 
uncurrent  money  has  a  credit  for  that  amount.  Another 
credit  in  that  book  has  not  been  claimed,  and  it  is  not  ad¬ 
mitted.  It  is  under  date  of  February  26th,  1855,  and  pur¬ 
ports  to  be  a  credit  from  bills  discounted  ;  and,  as  that 
account  shows,  it  probably  was,  for  on  that  day  the  amount 
carried  to  discount  and  interest  is  but  $1,000,  and  the  next 
day  the  amount  is  $4,000.  On  the  1st  of  March,  1856,  dis¬ 
count  and  interest  account  is  credited  with  “Edwards,  $840.’’ 
That  is  the  only  credit  on  discount  and  interest  account  re¬ 
lating  to  that  transaction.  On  the  16th  of  January,  1858, 
the  same  account  is  credited  with  “Northern  Central,  in¬ 
terest,  $169.50.” 

I  will  next  refer  to  the  admitted  items  which  refer  to  the 
sums  of  money  received  by  Mr.  Boker — the  accumulations 
in  the  small  box  in  the  first  teller’s  drawer,  which  were 
placed  under  the  bundle  of  $500  notes,  until  the  sum 
amounted  to  $500  or  $1,000,  when  a  bank  note  for  such 
round  sum  was  handed  to  Mr.  Boker,  carried  by  him  to  the 
vault  of  the  bank  and  deposited  in  his  safe.  This  is  a  char¬ 
acter  of  receipts,  unlike  the  rest  in  the  other  claims  of 
the  bank,  all  which  are  susceptible  of  positive  demonstra¬ 
tion  in  the  way  of  discharge.  Here  the  case  is  different. 
This  mode  of  lending  money  on  call  loans  within  the  limits 
of  the  authority  vested  in  Mr.  Boker — that  is,  call  loans  on 
collaterals,  with  a  margin,  wras  of  a  nature  that  makes  it 
difficult  to  ascertain  the  precise  profits.  The  receipts  were 
large,  as  proved  by  the  very  positive  testimony  of  Mr.  Leh¬ 
man,  whose  evidence  is  entitled  to  belief ;  first,  because  the 
fact  is  not  disputed,  and  next,  because  this  was  a  subject 
not  only  upon  which  Mr.  Lehman  had  abundant  opportu¬ 
nities  of  knowledge,  but  a  subject  on  which  he  was  pain¬ 
fully  exercised,  and  on  which  he  remonstrated  with  Mr. 
Boker,  saying  that  he  knew  the  transactions  were  wrong, 
and  feared  the  consequences  in  case  of  Mr.  Boker’s  death. 
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There  was  never,  perhaps,  in  the  experience  of  Mr.  Lehman, 
a  subject  on  which  he  could  speak  with  such  precision  and 
truth  as  upon  this.  He  knew  the  amounts  well.  The  sums 
were  generally  $500,  sometimes  over  $1,000  in  one  day. 
Mr.  Tucker,  who  appears  to  have  been  one  of  the  largest 
borrowers  in  these  call  loan  transactions,  testifies  that  he 
paid  rates  of  interest  from  12  per  cent,  upwards.  The 
amount  of  call  loans  in  the  drawer  is  testified  to  by  two 
witnesses.  Mr.  Lehman  says  it  was  hundreds  of  thousands 
of  dollars.  Mr.  White  saw  only  such  as  Mr.  Boker  exhibi¬ 
ted,  and  then  the  amount  observed  by  Mr.  White  was  over 
$200,000.  The  books  F.  S.  11  and  12  show  that  they  aver¬ 
aged  nearly  $300,000. 

We  must  endeaver  to  do  no  injustice  to  either  side  in  as¬ 
certaining  the  amounts  of,  and  also,  whether  these  sums  of 
money,  belonging  unquestionably  to  the  bank,  went  into 
the  bank.  We  know  that  Mr.  Boker  received  them,  and 
that  it  was  his  duty  to  account  for  them.  I  have  here  a 
condensed  statement  of  all  the  entries  in  assets  account  and 
discount  and  interest  account,  under  the  name  of  “various 
interest,”  “cash,”  “interest  on  loans”  and  “sundries,” 
which  are  presented  by  the  other  side  as  indicating  and 
proving  that  these  sums  went  into  the  bank.  Before  I  inves¬ 
tigate  them  I  will  ask  you  to  compare  some  of  these  en¬ 
tries,  with  some  in  Mr.  Boker’s  “  long  book.” 

On  the  10th  of  September,  1847,  assets  has  a  credit  for 
$990  ;  September  11,  long  book  has  a  credit  of  $300. 


Credits  on  assets  and  dis¬ 
count  and  interest. 

Credits  on 
long  book. 

January  5, 

1848 

$  594 

January  7, 

$  550 

August  3, 

a 

800 

August  3, 

265 

November  6, 

it 

1,000 

November  6, 

535 

December  22, 

1 1 

600 

December  23, 

250 

April  3, 

1849 

615 

April  5, 

250 

May  8, 

(L 

900 

May  10, 

350 

July  6, 

(( 

399 

July  7, 

250 

820 


January  16, 

1850 

o 

o 

CD 

H 

€/> 

January  16, 

$1,000 

February  13, 

it 

1,000 

February  13, 

300 

September  10, 

It 

1,300 

September  7, 

1,000 

March  12, 

1851 

500 

March  13, 

600 

April  11 

it 

500 

April  10, 

250 

May  7, 

it 

2,300 

May  7, 

500 

June  9, 

tt 

500 

June  9, 

225 

August  20, 

tt 

500 

August  22, 

400 

“  30, 

it 

500 

“  30, 

395 

September  23, 

tt 

500 

September  24, 

350 

November  5, 

tt 

500 

November  7, 

200 

“  15, 

u 

500 

“  15, 

1,000 

February  23, 

1852 

500 

February  24, 

250 

March  5, 

tt 

400 

March  6, 

200 

“  8, 

tt 

4,102.27 

“  9> 

1,150 

May  6, 

It 

1,000 

May  7, 

500 

June  3, 

tt 

455 

June  3, 

200 

July  21, 

tt 

4,000 

July  24, 

1,500 

November  19, 

tt 

535.44 

November  22, 

550 

December  29, 

a 

250 

December  27, 

293 

February  4,  1853 

1,000 

February  7, 

250 

After  this  date  is  a  pause  for  several  years;  the  cash  re¬ 
ceipts  in  B.  B.  No.  2,  begin,  and  discount  and  interest,  as 
well  as  assets,  accounts  are  neglected. 

Discount  and  interest  account,  and  assets  account,  there¬ 
fore,  in  company  with  the  private  account  of  Mr.  Boker, 
upon,  or  about  the  same  day,  seem  to  have  received  simi¬ 
lar  unexplained  credits  for  profits,  the  entries  in  discount 
and  interest  purporting  that  the  profits  belonged  to  the 
bank,  and  the  entries  on  the  “long  book”  importing  that 
the  profits,  in  some  way,  were  connected  with  the  Girard 
bank,  for  many  are  called  “Guarantee  Girard.” 

I  now  come  to  look  at  assets  account  and  discount,  and 
interest  account,  beginning  with  the  year  1848,  to  ascertain 
what  credits  appear  in  these  accounts,  which  account  for  the 
profits  in  question.  In  1848  the  unexplained  entries 
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amounted  to  $6,705.79;  in  1849  to  $4,014;  in  1850  to 
$8,640.49 ;  in  1851  to  $10,500 ;  in  1852  to  $12,942.71  ;  in 
185-3  to  $4,060.75;  in  1854  to  $1,127.71.  There  is  not  an 
entry  between  the  last  named  year  and  1857 ;  in  which  last 
year  the  credits  amount  to  only  $1,800.59.  Do  these  entries 
represent,  and  account  for,  the  sums  of  $500  and  $1,000 
received  from  Mr.  Lehman,  out  of  the  box  in  his  drawer  ? 

I  hand  you  a  statement  exhibiting  these  credits  monthly. 
In  1848,  two  months  passed  without  there  being  any  credit 
entry ;  in  1849,  four  months  ;  in  1850,  four  months ;  in 
1851,  one  month ;  in  1852,  five  months  ;  in  1853,  seven 
months;  in  1854,  nine  months;  in  1855  and  1856  there 
were  no  credits;  in  1857,  six  months  in  which  no  such  en¬ 
tries  were  made  at  all.  By  comparing  the  credits  in  these 
months,  you  will  be  struck  with  their  extraordinary  dissimi¬ 
larity  in  point  of  amount.  The  testimony  of  Mr.  Lehman 
shows  that  the  receipts  by  Mr.  Boker  were  regular  and  con¬ 
stant.  By  looking  at  the  columns  of  receipts,  during 
these  months,  you  will  find  that  the  unexplained  credits  were 
for  odd  sums,  many  of  them,  one  as  low  as  $43.79  ;  and  they 
vary  without  any  system  or  regularity;  the  odd  sums  could 
not  have  been  on  account  of  the  sums  of  money  received 
by  Mr.  Boker.  They  were  taken,  when  received,  into  his 
possession,  and  he  gave  credit  Avhen  he  pleased,  and  for  how 
much  he  pleased,  or  not  at  all.  Between  the  years  1853 
and  1857,  with  the  exception  of  three  payments  in  1854, 
(there  were  but  three  of  $1,000  each,)  what  became  of 
those  monies  ?  It  is  one  of  Mr.  Burke’s  theories  that  they 
went  into  B.  E.  2.  I  beg  you  to  look  at  those  cash  receipts, 
commencing  with  the  year  1853,  when  they  begin,  you  will 
will  not  find  more  than  three  round  sums  in  those  four  years 
wdiich  correspond  with,  or  bear  any  anology  to,  those  profits  ; 
three  of  $1,000  each ;  there  are  three  even  sums  ;  one  of 
$800,  one  of  $700,  and  one  of  $500.  It  is  simply  absurd  to 
suppose  that  the  profits  arising  from  call  loans  have  been 
accounted  for.  The  fact  stares  us  in  the  face  that  no  entry 

whatever  during  the  two  years,  1855  and  1856,  the  most 
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active  period  of  the  business  of  the  bank,  relating  to  these 
profits,  appear  in  the  accounts  of  the  bank,  or  B.  R,.  2.  One 
of  these  items  is  evidently  a  mistake.  On  March  21st,  1850, 
in  discount  and  interest  account  ‘‘cash  $1,300”  is  credited. 
By  referring  to  the  discount  and  interest  account  you  will 
find  that  that  sum  was  the  earnings  of  a  discount  day.  Other 
accounts  of  $1,300,  $2,300,  and  $3,000  “cash  for  interest,” 
are  not  to  be  credited  on  this  account.  The  entries  are  dif¬ 
ferent  from  the  others,  indicating  that  those  sums  were  car¬ 
ried  from  the  regular  discount  and  interest  account,  as  was 
often  done,  to  make  up  the  capital. 

Mr.  Burke  has  pointed  out  some  sources  of  proof  that 
these  call  loan  profits  entered  the  bank,  at  page  411,  Yol.  2  ; 
the  failure  is  most  complete.  He  refers  to  accounts  in  Ap¬ 
pendix,  pages  29,  30,  44,  45,  and  48.  These  references 
prove  nothing  ;  the  entries  do  not  correspond ;  they  refer  to 
different  transactions,  except  such  as  I  have  noted ;  these 
statements  constitute  a  mere  sham — too  gross  for  even  credu¬ 
lity  to  swallow.  Taking  a  general  view  of  this  subject,  what 
credits,  under  the  peculiar  circumstances  of  the  case,  ought 
to  be  in  your  judgment  allowed  ?  It  seems  to  me  that  each 
one  of  the  items  in  assets,  and  discount  and  interest  account, 
beginning  in  1848,  and  ending  in  1854,  corresponding  in 
amount  with  the  evidence  of  Mr.  Lehman,  ought  to  be  ad¬ 
mitted  as  credits,  on  account  of  this  claim.  Such  items  as 
$384,  $43.79,  $389,  $615,  $940.44,  &c.,  import  receipts  from 
special  transactions,  of  specific  amounts,  and  do  not  corres¬ 
pond,  but  on  the  contrary  are  at  variance,  with  the  evidence, 
for  they  cannot  be,  and  are  not,  sums  of  money  which  were 
traced  to  Mr.  Boker’s  hands  by  the  testimony  of  Mr.  Leh¬ 
man.  The  items  admitted  are  uncertain  at  most ;  but  to 
avoid  the  slightest  semblance  of  injustice,  entries  corres¬ 
ponding  in  amount  to  the  evidence,  ought  to  be  allowed — not 
such  sums  as  $2,300,  &c.,  which  are  entries  of  a  different 
character;  not  sums  in  assets  account,  which  purport  to  be 
derived  from  discount  and  interest :  not  sums  other  than  $500 
or  $1,000,  for  they  do  not  correspond  with  the  evidence; 


Mr.  Lehman  did  not  hand  to  Mr.  Boker  sums  of  §300.  This 
view  does  Mr.  Boker  as  much,  if  not  more,  justice  than  the 
merits  of  his  case  demand ;  but  it  is  presented  to  avoid  all 
doubt  or  complaint  that  he  has  not  been  dealt  with  fairly,  and 
even  generously.  I  will  make  a  general  statement  of  these 
credits.'5 


1848  . 

1849  none . 

.  $1,500 

1850 . ' . 

.  4,000 

1851 . 

.  7,000 

1852 . 

.  2,500 

1853  . 

1854  nothing' . 

1 R55  “  . 

.  3,000 

1856  “  . 

1857  “  . 

818,000 


If  you  allow  even  sums  such  as  300,  400,  600,  700,  800, 
and  900,  &c., 


1848  . 

1849  . 

1850  . 

1851  . 

1852  . 

1853  . 

1854  nothing 

1555  “ 

1856  “ 

1857  “ 


$5,300 

3.000 

5,700 

8,200 

3,850 

3,000 


§29,070 

With  these  allowances,  the  amount  due  upon  that  account 
to  the  bank  will  be  nearly  §100,000.  During  four  entire 
years,  in  which,  according  to  the  testimony  of  Mr.  Lehman, 
Mr.  Boker  received  at  least  about  §15,000  a  year  from  that 
small  box,  there  is  not  one  corresponding  item  credited,  with 
the  three  exceptions  on  B.  R.  2  account.  During  the  re¬ 
maining  years  spoken  of  by  Mr.  Lehman,  the  two  accounts 
which  I  have  exhibited  to  you  and  compared  with  each  other 
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show,  that  Mr.  Boker  appears  to  have  shared  some  of  the 
receipts  with  the  bank,  and  placed  them  to  his  own  account. 

The  next  branch  is  sums  admitted,  but  not  allowed  because 
already  credited,  or  improper  for  some  special  reason.  We 
have  proved  that  large  amounts  of  paper,  at  the  risk  of  Mr. 
Boker,  were  placed  on  the  discount  book  of  the  bank,  with 
the  entry,  “  interest  paid;”  entries  which  the  witnesses  on  both 
sides  concur  in  stating  were  understood  by  the  directors,  and 
which  the  witnesses  on  both  sides  concur  in  saying  imported, 
that  the  interest  had  been  credited  to  the  bank  by  the  proper 
officer.  I  stated  to  you  that  there  could  be  no  difficulty  in 
tracing  these  sums  if  they  had  ever  reached  the  bank.  The 
defence  has  exhibited  all  the  items  which  have  been  credited, 
and  they  will  be  substantially  credited  here,  by  omitting  these 
sums  in  our  statement  of  claims.  They  refer  to  the  notes  of 
Mr.  Lindsay,  the  city  treasurer,  with  renewals  and  reductions, 
and  the  three  notes  of  Mytinger,  which  were  placed  on  the 
discount  book  by  Mr.  Boker,  marked  “interest  paid,”  which 
entry  was  true. 

Mr.  Burke,  on  being  particularly  examined  on  this  subject, 
stated  at  page  645,  Yol.  2,  that  these  were  the  only  instances 
he  could  find  in  which  interest  had  been  credited.  Let  me 
make  the  remark  here  that  moneys  actually  received  by  the 
bank  for  interest  on  discounts  can  readily  be  traced.  If 
there  is  any  reliability  in  bank  bookkeeping,  if  it  is  not  false 
and  deceptive,  and  subversive  of  the  object  for  which  it  was 
instituted,  there  is  no  difficulty  in  finding  such  credits.  Mr. 
Boker  owed  it  to  himself  to  make  the  entries  if  he  made  pay¬ 
ments  ;  the  books  of  the  bank  were  open  to  him  for  that  pur¬ 
pose  ;  it  was  his  interest  to  do  so.  lie  must  have  expected 
to  be  called  on  to  account.  He  could  not  possibly  have  laid 
the  flattering  unction  to  his  soul  that  it  Avas  impossible  that 
he  never  would,  at  any  time,  be  called  on  for  an  explanation. 
It  is  a  legitimate  inference  from  the  absence  of  credits  on  the 
books  of  the  bank,  in  point  of  Iuav  and  in  point  of  fact, 
that  Mr.  Boker  is  now  and  here  chargeable  A\;ith  these  sums 
of  discount. 

To  resume  the  credits  not  alloAved  because  already  credited, 
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or  otherwise  improperly  claimed.  At  page  175,  notes  of 
Lindsay,  marked  “interest  paid,”  the  face  of  the  notes  hav¬ 
ing  keen  received,  as  appears  in  F.  S.  10,  the  discount  was 
in  Boker’s  hands,  and  is  not  to  he  credited.  At  page  182, 
Mytinger’s  notes ;  these  were  part  of  the  large  discount  in 
B.  R.  2  of  March  13,  1858,  and  the  discount  was  entered  on 
the  proper  account,  as  I  have  just  shown:  The  entry  of 
“interest  paid,”  therefore,  was  proper. 

In  bond  account  the  following  credits  appear,  which  are 
objected  to  (see  list  of  credits  page  437) : 

“January  12,  1857,  cashier’s  account,  §4,000.”  This  is 
a  discount  of  notes  of  Thurlow,  Hughes  &  Co.  for  rent  of  the 
Fifth  street  store,  (see  pages  404,  424.) 

“May  30,  1857,  bills  receivable,  $2,283.37 this  is  for 
notes  of  G.  P.  Evans  for  rent  of  Crescentville,  unpaid. 
Neither  of  the  above  discounts  were  known  to  the  board. 

“April  6,  1857,  bills  receivable,  $5,468.42;”  this  is  for 
the  Godfrey  notes  received,  as  I  have  shown,  by  Mr.  George 
H.  Boker : 

The  following  credits  in  bond  account  are  sums  admitted 
to  have  reached  the  bank,  but  already  credited,  in  fact  and 
in  law,  by  having  been  entered  as  payments  on  account  of 


the  principal: 

Page  422,  December  31,  1856,  City  Sixes,  $2,850.00 

“  422,  June  30,  1857,  City  Sixes,  2,895.00 

“  423,  January  9,  1857,  $1,500  of  City  Sixes,  45.00 

“  423,  February  21,  1857.  Edwards,  840.00 

“  423,  August  10,  1857,  Edwards,  840.00 

“  423,  January  5,  1857,  N.  Central,  339.00 

“  423,  April  17,  1857,  N.  Central.  169.50 

“  423,  November  19,  1857,  N.  Central,  339.00 

“  424,  February  14,  1857,  Evans,  1,125.00 

“  424,  July  8,  1857,  N.  Penna.,  300.00 

“  424,  January  2,  1858,  N.  Penna.,  300.00 

“  425,  January  2,  1857,  Montour,  150.00 

“  425,  July  8,  1857,  Montour,  150.00 
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Page  427,  January  5,  Allegheny  bonds, 

“  427,  July  8,  1856,  Allegheny  bonds, 


270.00 

270.00 


$10,882.50 


The  unexplained  credit  of  “November  11,  1857,”  of  first 
teller  $5,487.50  is  not  admitted. 

These  sums,  amounting  to  $10,882.50,  should  have  been 
credited  to  discount  and  interest  account,  or  assets  account. 
By  being  credited  to  bond  account,  they  have  gone  to  the 
reduction  of  the  principal  of  Mr.  Boker’s  debt  to  that  ac¬ 
count,  and  thus  he  has  once  had  credit  for  them  ;  they  cannot 
be  again  admitted. 

If  I  loan  A.  $1,000,  and  he  happens  to  have  the  charge 
of  my  books,  he  must  be  corrected  if  he  credits,  on  account, 
semi-annual  sums  of  interest  paid.  That  is  precisely  the 
condition  of  these  credits.  Mr.  Boker  was  a  good  book 
keeper,  he  should  have  charged  interest  on  his  debt  if  he 
took  credits  for  interest.  This  may  have  been  one  other 
reason  why  he  closed  bond  account,  and  substituted  for  it 
another,  with  a  new  name,  for  it  would  have  been  quite 
impossible  for  him  to  answer  the  question :  “  How  comes 
it,  Mr.  Boker,  that  you  propose  to  pay  the  bank  the  debt 
you  owe,  taking  credits,  on  account,  for  payments  of  inter¬ 
est  upon  that  debt,  in  reduction  of  the  principal  ?”  These 
sums,  therefore,  having  been  already  credited,  cannot  be 
allowed.  Suppose  they  had  not  been  credited  on  bond 
account;  they  amount  to  about  $10,900.  Mr.  Boker  would 
have  been  under  the  necessity  either  to  force  the  item  in 
assets  account  still  higher,  or  to  add,  from  his  means,  cash 
or  securities,  or  something  else,  to  atone  for  the  deficiency. 

I  have  now  finished  the  consideration  of  the  first  class  of 
credits,  and  come  to  speak  of  the  other  five  classes.  And 
first  in  order  is,  interest  paid  to  brokers  and  others  for  the 
use  of  money  alleged  to  have  been  loaned  to  the  bank. 

At  page  858,  Yol.  2,  Mr.  Burke  gives  a  statement  of  the 
details  and  totals  of  this  item.  He  alleges  that  the  sum  of 
$25,931.98,  was  paid  to  brokers,  and  others,  for  the  use  of 
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money  loaned  to  the  bank ;  of  this  sum  $873.35  was  paid 
in  1854 ;  $16,505.39  in  1855,  and  $8,553.24  in  1856,  With 
trifling  exceptions  these  sums  are  for  money  borrowed  by 
Mr.  Boker,  at  one  per  cent,  a  month,  and  even  at  a  higher 
rate;  in  one  instance  as  much  as  two  per  cent. 

That  this  ruinous  and  disgraceful  practice,  which,  if  pub 
licly  understood,  would  have  blasted  the  credit  of  the  bank, 
was  unknown  to  the  directors,  appears  by  the  testimony  of 
Mr.  White,  at  pages  59  and  60,  Vol.  2.  Mr.  White  is 
asked : 

“Did  the  Girard  Bank,  at  any  time  to  your  knowledge,  pay  interest 
on  deposits,  or  during  money  pressures  pay  interest,  and  if  so,  what 
rate  of  interest  for  money,  and  did  Mr.  Schaffer,  at  any  time,  say  any¬ 
thing  to  you,  and  what,  on  that  latter  subject?” 

A.  “  The  only  payment  of  interest  that  I  know  of  my  own  knowledge 
was  to  Mr.  Henry  Sheldon,  of  New  York,  on  a  sum  of  money,  in  the 
neighborhood,  I  think,  of  $20,000,  left  on  deposit 'by  Mr.  Eli  K.  Price, 
in  the  Girard  Bank,  Mr.  Price  being  an  administrator  who  was  to  pay 
over  to  Mr.  Sheldon.  It  was  on  deposit  for  some  months,  and  I,  in 
behalf  of  Mr.  Sheldon,  agreed  with  Mr.  Boker  that  interest  should  be 
allowed  on  it  at  the  rate  of  five  per  cent.  It  was  in  November,  1855, 
I  think.” 

The  business  of  a  bank  is  to  loan  money  at  six  per  cent., 
not  to  borrow  at  twelve  per  cent,  or  more.  The  testimony 
of  Mr.  Borie  upon  this  subject  is  correct  and  emphatic; 
and  I  ask  you  to  condemn,  in  fitting  terms,  the  transactions 
under  consideration.  At  page  145,  Yol.  2,  Mr.  Borie  was 
asked : 

“  Was  it  usual  or  otherwise  for  banks  to  borrow  money  in  the 
market?” 

A.  “I  should  say  decidedly,  no.” 

Q.  “  In  times  of  great  money  pressure  was  it  an  unusual  thing  for 
banks  to  borrow  money  in  the  market?” 

A.  “As  far  as  my  experience  goes,  it  certainly  was.” 

Q.  “  Would  it  not,  in  your  judgment,  be  ruinous  to  the  interests,  and 
if  known,  to  the  credit  of  a  bank,  to  borrow  large  sums  of  money  on 
its  own  account  at  an  interest  of  one  to  two  per  cent,  a  month. 

Mr.  Montgomery  objects. 

A.  “Yes,  sir.” 

By  Mr.  Montgomery. 
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“Which  would  be  most  ruinous  to  the  interests,  and  if  known,  to  the 
credit  of  a  bank,  in  your  opinion,  to  borrow  large  sums  of  money  on  its 
own  account,  at  an  interest  of  one  to  two  per  cent,  a  month,  or  to  go 
to  protest  ?” 

A.  “I  do  not  think  I  am  competent  to  answer  such  a  question  as 
that;  Each  stockholder  or  person  interested  must  judge  for  himself. 
It  depends  upon  the  particular  circumstances  of  the  bank  at  the  time. 
I  consider  both  discreditable.  If  the  borrowing  was  known  it  would 
very  soon  bring  about  the  other." 

I  next  propose  to  show  that  these  usurious  transactions 
were  the  necessary  result  of  the  wrong  of  Mr.  Boker  him¬ 
self.  We  have  the  record  of  Mr.  Bolter’s  borrowings  from 
the  first  teller’s  drawer  from  1851  to  1856 — borrowings 
to  an  amount  that  you  would  scarcely  credit,  if  it  was 
proved  only  by  parol  testimony,  founded  on  human  mem¬ 
ory.  You  would  be  slow  to  believe,  my  learned  friends 
would  denounce  i't  as  false,  if  the  entries  of  Mr.  Boker  did 
not  prove  it  to  be  true,  that  any  bank  could  sustain  itself 
under  such  a  strain.  Please  look  at  Mr.  Burke’s  accurate 
statement  of  the  “active  capital”  of  the  bank,  at  page  477; 
in  1852,  $353,127;  in  1853,  $400,683;  in  1854,  $441,539; 
in  1855,  $542,569;  in  1856,  $649,034;  in  1857,  $654,998. 
The  average  sum  of  money  taken  from  the  drawer  by  Mr. 
Boker,  without  the  knowledge  of  the  directors,  in  the  year 
1852,  and  especially  the  latter  part  of  it,  and  up  to  1853, 
was  over  one  million  of  dollars,  continually,  (at  one  time 
over  $1,400,000,)  and  averged  a  continual  floating  amount 
of  about  $500,000  during  five  years.  The  directors,  in 
ignorance  of  what  was  going  on,  discounted  to  the  utmost 
line,  to  the  verge  of  what  Mr.  White  calls  safety  ;‘the  circu¬ 
lation  of  the  bank  was  out  in  the  community  and  the  banks. 
At  page  60  Mr.  White  refers  to  difficulties.  He  says: 

“  I  enquired  of  Mr.  Scliafifer  how  the  Girard  Bank  got  into  difficulties, 
as  I  understood,  in  1854  and  1855  or  perhaps  later  dates,  in  regard  to 
the  settlement  of  its  exchanges  with  other  banks.’' 

Mr.  Schaffer  referred  to  broker’s  loans  as  the  cause,  and 
referred  to  the  “distress  for  coin.” 

What  was  the  effect  of  the  excessive  issue  of  Girard  Bank 
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paper?  Mr.  Lehman  says  the  hank  was  reduced  frequently 
to  one  bag  of  gold.  I,  therefore,  contend  that  the  system 
of  straining  and  draining  the  bank,  pursued  by  Mr.  Boker, 
prior  to  these  usurious  borrowings  from  brokers,  caused  the 
necessity  for  them,  and  that  Mr.  Boker  is  responsible  for 
the  interest  he  paid.  In  the  second  place,  I  say,  that  if 
Mr.  Boker  had  replaced  the  funds  he  had  appropriated  out 
of  the  drawer,  the  borrowings  would  have  been  unnecessary. 
This  is  a  mere  truism;  if  Mr.  Boker  bad  replaced  in  that  drawer 
a  few  hundred  thousand  dollars  of  his  unlicensed  drafts  on  it, 
he  certainly  would  not  have  been  under  the  necessity  to  pay 
one  per  cent,  a  month  to  borrow  $100,000.  In  the  third 
place,  I  say,  that  the  transaction  was  a  violation  of  law; 
first,  because  it  was  contrary  to  the  law  denouncing  usury; 
and,  secondly,  because  it  was  contrary  to  the  law  chartering 
the  bank,  and  to  the  policy  of  the  law  in  reference  to  all 
banks.  The  Commonwealth  does  not  grant  banking  privi¬ 
leges  to  a  corporation  for  the  benefit  of  the  president,  but  of 
the  community  and  the  regular  customers  of  the  bank. 

The  borrowers  were  principally  from  four  parties.  Let 
me  read,  at  pages  126  and  127,  Yol.  2,  some  of  the  interest¬ 
ing  history  of  a  bank  in  difficulty.  Mr.  Kelly  says : 

“In  1854  and  1855  I  was  a  member  of  the  firm  of  Ross,  Cambios  & 
Co.,  bankers.  I  recollect  our  firm  receiving  money  from  the  Girard 
Bank  as  interest  on  money  deposited.  During  one  of  the  two  years 
1854  or  1855  I  distinctly  remember  receiving  $1,000  for  interest.  I 
think  this  was  on  a  running  account  brought  up  to  a  certain  date.  I 
do  not  think  this  was  the  actual  amount  of  interest  as  calculated,  but 
it  was  the  sum  agreed  upon,  and  approximated  the  actual  sum  very 
closely.  My  first  conversation  on  the  subject  of  this  payment  was  with 
Mr.  Boker,  who  went  back  and  consulted  Mr.  Schaffer  on  the  subject ; 
at  least  it  seemed  so  to  me,  for  the  reason  that  Mr.  Schaffer,  I  think, 
handed  me  the  $1,000.” 

“  The  notes  now  shown  me  were  written  by  me,  they  are  as  follows : 

Philadelphia,  June  14,  1855. 

C.  S.  Boker,  Esq.: — 

Dear  Sir  :  —  "We  figure  up  against  you  to  yesterday  inclusive, 
$3,450.48. 
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This  is  exactly  what  the  rocks  were  worth  to  us  exclusive  of  any 
commissions  we  might  have  made  besides. 

If  agreeable  to  you,  would  like  to  have  a  check  to-day. 

Resp’y,  KELLY. 

(Together  with  this  note,  there  is  a  memorandum  as  follows  : — 

$3,450.48.  ROSS,  CAMBLOS  &  CO.” 

Witness  says  the  figures  are  in  his  handwriting,  and  the  words  “  Ross, 
Cambios  &  Co.”  in  the  handwriting  of  C.  S.  Boker.) 

“  Philadelphia,  May  26,  1854. 

“  C.  S.  Boker,  Esq. : 

Dear  Sir  :  After  the  writer  saw  you  a  needy  fellow  came  along,  so 
we  let  him  have  the  money — instead  of  leaving  it  with  you — under¬ 
standing  that  ’twas  not  of  much  importance  to  you.  If  it  makes  any 
difference  however,  say  the  word,  and  we’ll  raise  it  $20,000,  and  leave 
with  you. 

Resp’y,  ROSS,  C.  &  CO.” 

“  C.  S.  Boker,  Esq. : — 

It  now  looks  as  if  we  would  be  reduced  considerably  to-day.  We 
will  have  §125,000  we  think,  possibly  more,  regretting  the  reduction. 

Resp’y,  R.  P.  KELLY. 

Aug.  7  to  Oct.  22  inch,  $1,267.02. 

Shall  we  include  in  dep.  ?  ’tis  only  same  as  last.  If  you  choose  to 
add  any  little  for  corns.,  you  may.  JK.” 

At  page  213,  Yol.  2,  a  reference  is  made  to  two  vouchers 
for  $1,000  and  $3,450.48,  interest  paid  to  Ross,  Cambios 
&  Co. 

At  page  210,  we  have  a  sample  of  many  monthly  vouchers 
for  $750^00. 

“$750,00,  G.  Bank,  375 

Com.  375 

Ask.  C.  S.  Boker,  750.” 

At  page  217  is  a  memorandum  of  $1,756,  and  another  of 
$1,446.70;  at  page  709,  another  of  $1,659.33;  at  page 
710,  another  of  $1,000. 

At  page  719  are  two  items  one  of  $3,176  and  one  of 
$1,000.  At  page  720  the  following: 


¥ 


331 


“Ask.  C.  S,  Boker. 

30  ds.  on  $40,000, 

200.00 

Com.  and  extra, 

219.58 

For  Gold, 

33.33 

452.91. 

On  the  same  and  next  pages  are  numerous  others. 

Mr.  Kelly  says,  at  page  129,  Yol.  2  : 

“  I  think  the  interest  paid  by  Mr,  Boker  was  based  upon  daily  wants 
and  daily  ability.  We  fixed  our  own  rates.  My  impression  is  the 
$1,000  note  was  at  a  rate  approximating  two  per  cent,  a  month.  The 
rate  of  the  $30,000  note  was  at  the  rate  of  about  ten  per  cent,  per  an¬ 
num.  I  can’t  tell  about  the  other  rates  ;  they  were  fixed  by  ourselves 
without  reference  to  legal  rates.” 

At  page  181  is  a  check  on  B.  R.  for  §750  ;  at  pages  194^5, 
are  items  of  $862.50,  $1,083.33,  and  five  of  $750  each;  at 
page  222  is  a  list  of  monthly  payments  to  E.  A.  Clark  & 
Co.,  from  Oct.,  1855  to  Nov.,  1856,  amounting  to  $6,982.35. 
At  page  121,  Mr.  Clark  says  : 

“  I  have  here  our  discount  book.  I  find  an  entry  Feb’y  28,  1855,  as 
follows  :  “  Girard  Bank  to  1st  inst.,  $750.”  March  31,  the  entry  is  “  G. 
B’k  $750.”  April  30,  the  entry  is  “Girard  Bank  $75,000,  $750.” 
May  31,  the  entry  is  “  G.  B’k  $750.”  June  30,  the  entry  is  “  75,000, 
30  days,  $750.”  July  31,  the  entry  is  “  G.  B’k  $75,000,  $750.”  Aug. 
31,  the  entry  is  “  G.  B’k  $750.”  October  2,  the  entry  is  “  Girard 
Bank  $750.”  October  31,  the  entry  is  “75,000,  Girard  Bank,  $750.” 
Nov.  30,  the  entry  is  “  G.  B’k  $629.44.”  Dec.  31,  the  entry  is  “  G- 
B’k  $500  in  the  interim  the  loan  was  evidently  reduced.  Jan’y  31, 
1856,  the  entry  is  “  G.  B’k  $500.”  February  29,  the  entry  is  “  G.  B’k 
$500.”  March  31,  the  entry  is  “  G.  B’k  $500.”  April  30,  the  entry  is 
“  $50,000,  Girard  Bank,  $500.”  May  31,  the  entry  is  “  G.  B’k  $500.” 
June  30,  the  entry  is  “  G.  B’k  $250.”  July  31,  the  entry  is  “G.  B’k 
$250.”  Aug.  30,  “  G.  B’k  $250.”  Sept.  30,  the  entry  is  “  Girard  Bank 
S400.”  Oct.  31,  the  entry  is  “  G.  B’k  $452.91.”  Nov.  29,  “  G.  B’k 
$1,000.”  Dec.  31,  “  G.  B’k  $1033.33.”  This  book  ends  at  that  date, 
and  begins  Feb’y  17,  1855.” 

At  page  122,  Mr.  Clark  adds : 

“Judging  from  the  amounts  given  as  interest,  the  loan  evidently 
fluctuated  from  time  to  time,  and  the  sums  indicate  receipts  of  interest 
at  the  rate  of  one  per  cent,  a  month.” 
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At  page  123,  Yol.  2,  Mr.  Drexel  gives  some  items  of  pay¬ 
ments  of  $125  per  week. 

At  page  187  is  a  list  of  part  of  these  payments,  beginning 
with  September  17,  1855  : 


Sept.  17,  1855, . $125.00 

“  24,  “  125.00 

Oct.  1,  “  125.00 

“  8,  “  125.00 

“  15,  “  125.00 

“  22,  “  125.00 

At  page  217  is  this  memorandum : 

“Mr.  Boker  will  account  for  $1,446.70 

(in  pencil)  $1,446.70 


The  figures  in  pencil  appear  to  be  Mr.  Boker’s.” 

This  claim,  for  credit,  to  the  amount  of  $25,931.98  for 
interest  on  money  borrowed,  is  abhorent  to  every  principle  of 
law  and  morals.  It  is  characterized  as  much  by  its  illegality, 
as  by  its  audacity. 

We,  therefore,  ask  you  to  decide  that  it  cannot  be  allowed. 
And  here  allow  me  to  repeat  a  remark,  which  will  bear  re¬ 
petition,  that  the  assertion  by  the  defence,  that  Mr.  Boker 
made  these  payments  for  the  use  of  the  bank,  contains  an 
inherent  admission  that  he  had  that  sum  of  the  bank’s  money 
in  his  hands,  which  he  applied  to  that  purpose. 

The  next  class  of  credits  refers  to  the  settlement  of  the 
debt  of  Mr.  Frederick  B.  Forepaugh.  For  the  checks  drawn 
by  Mr.  Boker  on  B.  B.  2,  credit  is  now  asked  to  the  amount 
of  $52,834.33,  (see  page  302,  Yol.  2).  Here  again  is  an 
admission  that  Mr.  Boker  had  in  his  hands  that  much  money 
of  the  bank,  which  he  applied  to  the  payment  of  that  debt. 
What  are  the  circumstances  in  reference  to  that  debt  ?  At 
the  time  of  Mr.  Forepaugh’s  failure  the  amount  of  his 
indebtedness  is  stated  at  page  301,  Yol.  2,  at  $94,803.15. 
The  indebtedness  of  Wm.  F.  Forepaugh,  his  father,  was  at 
the  same  time  $46,822.64.  The  debt  owing  to  the  bank  by 
F.  B.  Forepaugh,  and  his  father,  amounted  to  $141,625.79. 
The  debt  of  $94,803.15  consisted  of  a  check  of  $8,000,  and 
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103  notes,  on  only  two  of  which  was  Mr.  Forepaugh,  the 
drawer,  and  on  a  portion  of  which,  according  to  the  testimony 
of  Mr.  Watson,  at  page  781,  Yol.  2,  the  drawers  were 
irresponsible.  That  Mr.  Boker  knew  this  is  evident  from 
the  fact,  that  Mr.  Watson,  the  messenger  informed  him  of 
the  difficulty  in  finding  them. 

The  notes  appear  on  the  discount  hook  of  the  bank  ;  the 
check  of  $8,000  was  in  the  drawer  without  collateral  for  a 
loan  made  by  Mr.  Boker,  without  the  knowledge  of  the  board, 
and  in  violation  of  the  rules  defining  his  power,  according  to 
the  understanding  of  the  board.  To  the  extent  of  that 
$8,000  Mr.  Boker  was  liable.  I  contend  that  Mr.  Boker  is 
responsible  also  for  those  notes. 

First,  because  the  debt  was  contracted  to  an  extent  beyond 
the  largest  limits  permitted  by  the  board  of  directors  in  any 
case.  The  presumption  that  the  discount  hooks  were  exam¬ 
ined,  or  ever  seen  by  the  directors,  which  is  raised  from  the 
fact  that  the  hook  was  sent  to  the  board  on  each  discount 
day,  and  the  supplemental  presumption  upon  that  presump¬ 
tion,  that  the  board  knew  the  extent  of  the  debt,  are  rebutted 
by  the  testimony  of  the  directors.  If  the  fact  that  the  discount 
hook  went  before  the  board  stood  alone,  you  would  be  au¬ 
thorized  to  infer  that  the  directors  were  aware  of  the  debt  ; 
but  it  appears  that  that  book  merely  recorded  the  discounts  ; 
the  amount  of  each  customer’s  line  appears  on  another  hook, 
called  the  credit  hook,  which  exhibits  at  a  glance  the  whole 
amount  of  loans  to  parties.  That  the  directors  did  not  know 
the  extent  of  this  debt,  appears  by  the  testimony  of  Messrs. 
Ford  and  White.  At  page  755,  Mr.  Ford  is  asked: 

Q.  “Please  state  what  was  your  knowledge  and  belief  as  to  the 
amount  of  accommodation  furnished  to  Frederick  B.  Forepaugh  ?” 

A.  “I  can  only  state  my  belief  from  the  general  acts  of  the  bank 
and  the  manner  in  which  the  business  of  the  bank  was  conducted.  I 
cannot  state  distinctly  as  to  the  exact  amount  of  Mr.  Forepaugh’s 
accommodation.  I  was  under  the  impression  from  my  recollection,  and 
the  knowledge  of  the  business  we  were  doing  at  that  time,  that  the 
accommodation  did  not  exceed  or  did  not  reach  $20,000.  I  make  this 
statement  based  upon  the  fact  that  $25,000  was  the  understanding  in  our 
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business,  though  there  was  no  evidence  on  the  books,  should  be  the 
amount  of  accommodation  of  any  one  house.” 

At  page  756  : 

Q.  “  Did  Mr.  Boker,  at  any  time  before  you  left  the  direction  in 
November,  ’52,  or  after  you  returned  to  it  in  November,  ’53,  state  to 
the  board,  or  to  you,  or  to  any  other  director,  in  your  presence,  the 
amount  of  indebtedness  to  the  bank  of  those  two  persons,  or  either  of 
them  ?” 

A.  “  If  he  ever  did  speak  to  me  of  the  indebtedness  of  those  two 
persons,  or  either  of  them,  he  never  mentioned  that  it  exceeded  that 
amount.  If  Tie  did  say  that  it  exceeded  that  amount  I  should  have 
remembered  it,  for  I  should  have  been  perfectly  thunderstruck.” 

At  page  764,  Mr.  White  is  asked  on  cross-examination  by 
Mr.  Wharton : 

Q.  “Was  there  at  any  time  to  your  knowledge,  while  you  and  Mr. 
Ford  were  members  of  the  board,  an  understanding  that  the  line  of 
discount  to  any  particular  house  should  not  exceed  $25,000,  or  any 
other  precise  amount  ?” 

A.  “  There  was  no  precise  rule,  although  that  amount,  or  $30,000, 
would  have  been  considered  a  large  line  of  discount  for  any  house.” 

Mr.  White  is  asked  at  page  743  : 

Q.  “  What,  according  to  your  knowledge  and  belief,  was  the  amount 
of  discounts  for  Frederick  B.  Forepaugh  during  the  years  1851  and 
1852,  and  at  the  time  of  his  failure  in  December,  1852  ?” 

A.  “  I  have  no  distinct  recollection.” 

Q.  “Did  the  amount,  to  the  best  of  your  knowledge  and  belief, 
exceed  the  sum  of  $20,000  ?” 

A.  “  I  should  think  it  mighthave  been  such  a  line,  but  Mr.  Pritchett 
was  generally  looked  to  as  authority  for  Mr.  Forepaugh’s  paper,  and  I 
did  not  pay  much  attention  to  it.  When  Forepaugh  got  his  discounts, 
Pritchett  was  a  member  of  the  board.” 

And  at  page  744,  he  is  asked : 

Q.  “  What  was  the  extent  of  accommodation  that  you  would  have 
consented  to  allow  him?” 

A.  “  I  should  have  considered  $30,000  an  ample  line  for  anyone, 
however  good.” 

He  further  says  at  page  765: 

“There  is  a  book  called  the  discount  book,  which  was  always  brought 
up  at  the  meetings  of  the  board.  That  book  does  not,  however,  show 
the  aggregate  amount  of  loans  to  each  individual.  It  shows  only  the 
particular  discounts  of  each  day.” 
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Q.  “  Did  the  board,  and  in  what  way,  know  the  discounts,  if  any, 
which  were  made  in  the  recess  of  the  board  ?” 

A.  “  It  was  understood  that  such  discounts  were  part  of  what  ap¬ 
peared  on  the  discount  book,  and  that  they  were  read  off  at  the  next 
meeting  of  the  board  for  approval,  and  this  book  was  so  read  off  by  the 
president,  frequently  with  the  statement  that  the  loan  had  been  made.” 

So  that  unless  the  credit  book  was  regularly  brought  be¬ 
fore  the  board,  and  the  evidence  shows  that  it  was  not,  the 
directors  could  not  know — what  Mr.  Boker  knew — the  line 
of  discounts  of  every  customer.  Mr.  Boker  knew  well  that 
the  loan  to  Mr.  Forepaugh,  transcended  the  largest  credit  to 
the  best  houses. 

Mr.  White  states  at  page  767,  Yol.  2  : 

“  The  credit  book  was  subject  to  the  call  and  inspection  of  the  direc¬ 
tors,  although  it  was  not  customary  to  bring  it  to  the  board  meetings 
with  the  discount  book ;  any  member  of  the  board  who  desired  to  know 
the  extent  of  a  discount  line  would  be  referred  by  Mr.  Boker  to  that 
book.  I  was  so  referred  by  him  repeatedly.” 

The  fact,  therefore,  that  the  discount  book  went  before 
the  board  of  directors  does  not  go  to  show,  even  by  inference, 
that  the  board  were  aware  of  the  line  of  discounts  of  any 
house,  which  it  was  the  duty  of  the  president  to  know.  The 
testimony  on  both  sides,  shows  that  no  member  of  the  board 
knew,  or  supposed,  that  Mr.  Forepaugh  was  the  recipient 
of  this  exorbitant  favoritism. 

Our  knowledge  of  human  nature  enables  us  to  test 
whether  this  debt  was  increased  to  such  enormous  dimen¬ 
sion  by  Mr.  Boker,  or  with  the  knowledge  of  the  board ; 
and  this  introduces, 

Second,  The  loss  was  not  reported  to  the  board.  The 
failure  of  a  party  indebted  $94,000,  is  a  staggering  blow 
to  any  bank.  What  did  Mr.  Boker  do  ?  Did  he  report 
the  amount  of  that  loss  to  the  board?  lie  did  not. 
If  the  board  had  concurred  with  Mr.  Boker  in  making 
those  excessive  accommodations,  would  not  Mr.  Boker  have 
reported  the  loss  to  them?  Would  he  not  have  said  "gen¬ 
tlemen,  we  are  all  to  blame  for  this,  we  must  make  the  best 
of  it.”  Would  he  not  have  consulted  them?  Most  cer¬ 
tainly.  It  is,  however,  enough  for  me  to  refer  to  the  un- 
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contradicted  fact,  that  Mr.  Boker  did  not  report  the  amount 
of  the  loss  to  the  board.  It  was  bis  duty  to  do  so :  the 
stockholders  were  entitled  to  the  individual  experience,  en¬ 
ergy,  judgment  and  skill  of  each  director,  in  the  emergency, 
and  this  advantage  was  lost  by  the  default  of  Mr.  Boker. 

Third ,  Mr.  Boker  made  the  deliberate  misrepresentation 
to  a  director,  if  not  to  the  board,  that  the  bank  would  lose 
less  than  $20,000  by  the  failure  ;  this  fact  shows  that  the 
board  knew  not  the  actual  amount  of  the  debt.  I  am  going 
on  to  show  that  Mr.  Boker  made  that  loss  his  own,  upon 
grounds  as  clear  in  point  of  law,  as  they  are  unanswerable 
in  point  of  morals. 

At  page  758,  Mr.  Ford  is  asked. 

Q.  “  Did  you,  at  any  time  while  you  were  a  director  of  the  bank, 
make  any  inquiry,  either  at  the  board  or  of  Mr.  Boker,  concerning  the 
state  of  accounts  between  the  Girard  Bank  and  Win.  F.  and  F.  B. 
Forepaugk,  or  either  of  them  ?” 

A.  “I  cannot  say  which  one  it  was,  whether  I  made  the  inquiry  or 
the  information  was  offered  by  Mr.  Boker,  but  I  recollect,  that  at  the 
bank  he  alluded  to  their  accounts,  and  the  prospect  of  a  settlement — 
that  there  would  be  very  little  lost  by  them.  I  am  under  the  impres¬ 
sion  that  the  amount  of  their  indebtedness,  as  informed  by  him  to  me, 
was  less  than  $20,000.  Which  one  of  the  Forepaughs  it  was,  I  do  not 
recollect,' but  it  -was  in  answer  to  an  inquiry  about  the  time  of  the 
failure.” 

Fourth.  Only  four  of  the  one  hundred  and  three  notes 
were  protested.  The  fifth  article  of  the  by-laws  directs 
that 

“  Every  discounted  note  or  bill  that  shall  remain  unpaid  on  shutting 
of  the  bank  on  the  last  day  of  grace,  shall  be  forthwith  delivered  to  the 
notary  for  protest,  whose  duty  it  shall  be  to  give  proper  notice  thereof, 
forthwith,  to  the  endorser  or  endorsers,  and  to  make  a  record  or 
memorandum  of  the  time,  manner  or  circumstances  of  doing  the  same, 
and  make  report  to  the  president  or  cashier,  who  shall  cause  the  same 
to  be  noted  in  a  book  to  be  kept  in  the  bank  for  that  purpose.” 

The  books  are  full  of  cases  bearing  on  this  point.  I  have 
cited  many  of  them.  They  are  concurrent  and  express. 
An  agent  who  fails  to  protest  paper  is  liable.  The  by-laws, 
and  the  general  rules  of  law,  imposed  the  duty  to  protest 
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the  paper.  Unless  we  adopt  the  inference  that  Mr.  Boker 
was  interested  in  the  business  of  Mr.  Forepaugh,  it  is 
impossible  to  account  for  his  extraordinary  conduct.  It 
seems  almost  to  pass  belief,  that  on  so  large  an  amount  of 
discounted  paper,  the  endorser  should  have  been  discharged, 
by  such  neglect.  At  pages  2S3,  284,  285,  236,  287  and 
288,  you  will  find  a  schedule  of  these  notes.  You  will 
observe  that  but  two  of  them  were  drawn  by  Mr.  Fore¬ 
paugh,  one  for  §1,030  and  one  for  §1,000.  All  the  other 
notes  were  running  to  maturity.  Mr.  Forepaugh  was  the 
endorser.  What  excuse  can  be  offered  for  Mr.  Boker  ?  Is 
there  any  ?  I  see  none.  If  there  be  one  rule  of  law  clearer 
than  another,  it  is,  that  where  an  agent,  whose  duty  it  is  to 
protest  endorsed  paper,  fails  to  do  so,  whereby  the  endorser 
is  discharged,  he  is  liable  for  the  debt.  Had  Mr.  Boker 
omitted  to  protest  only  one  or  two  of  the  notes,  there 
might  have  been  some  excuse  ;  it  might  have  been  an  over¬ 
sight  ;  but  the  omission  to  protest  all,  shows  a  settled  and 
deliberate  purpose  to  smother  and  father  the  debt :  or,  had 
those  notes  fallen  due  during  a  temporary  absence,  or  illness, 
of  Mr.  Boker,  that  explanation  would  strip  the  neglect  of 
its  wilful  character  ;  but,  the  notes  were  maturing  from 
January  to  June,  and  each  one  and  all,  due  after  the  failure, 
were  withheld  from  protest,  with  the  exception  of  four. 
What  is  the  inevitable  conclusion  of  the  mind  upon  these 
facts?  Why,  that  the  notes  were  not  protested,  for  some 
reason,  satisfying  to  Mr.  Boker,  that  he  was  liable  for  the 
debt ;  that  he  was  bound  to  father  this  paper ;  and,  in  point 
of  law,  he  did  so.  He  knew  that  he  had  exceeded  the 
verge  of  the  highest  limit  of  discounts,  allowed  by  the  bank 
to  any  one,  and  that  the  board  were  ignorant  of  it. 

Fifth.  The  increase  of  the  debt  was  the  act  of  Mr. 
Boker.  It  appears  that  the  notes  were  discounted,  not 
at  the  board,  but  on  dates  between  the  meetings  of  the 
board.  This  is  proved  by  the  testimony  of  Mr.  Burke 
and  of  Mr.  Hoffman.  The  responsibility,  therefore,  of 

allowing  this  huge  debt  to  grow  up  and  go  on,  rests  upon 
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Mr.  Boker.  lie  knew  the  contents  of  the  credit  book.  In 
point  of  law,  he  was  bound  to  know  them,  and  is  to  be  con¬ 
sidered  as  having  known  them.  Is  there  a  parallel  to  this 
transaction  in  the  history  of  banking?  A  bank  officer 
allows  a  customer  to  gradually  increase  a  debt,  from  twenty- 
five  or  thirty  thousand  dollars  to  nearly  ninety  thousand 
dollars,  by  discounts,  irregularly  made,  between  boards,  of 
paper  to  which  the  credit  of  the  drawers  added  little  weight, 
and,  in  addition,  hands  out  to  him  from  the  cash  drawer 
$8,000,  without  collateral  security !  It  is  the  greatest  busi¬ 
ness  mistake — it  is  the  worst  policy — it  is  cruel  generosity 
— to  overload  a  borrower  with  unreasonably  large  loans  of 
money ;  such  miscalled  assistance  in  the  way  of  money  is 
often  fatal,  never  prudent. 

Sixth.  Mr.  Boker  settled  the  debt  without  the  knowledge 
of  the  board  of  directors;  in  this  he  exceeded  the  authority 
given  him  to  settle  debts  due  the  bank,  and  in  this  respect, 
he  thus  treated  the  debt  as  his  own.  Mr.  White,  at  page 
766,  defines  the  limits  of  the  power  vested  in  the  president 
on  this  very  important  subject.  It  is  necessary  to  the 
interests  of  a  bank,  that  the  judgment,  experience  and  dis¬ 
cretion  of  all  the  directors,  should  be  exercised  upon  the 
question  of  compromising  large  debts.  In  this  case,  Mr. 
Boker  privately  compromised  the  debt  on  the  11th  of 
April,  1855,  for  the  sum  of  $14,500,  and  handed  over  the 
notes  and  check. 

Mr.  "White  is  asked,  at  page  766  : 

Q.  “  In  case  of  failure  by  any  debtor  to  pay,  and  the  claim  was  not 
handed  to  the  solicitor  for  suit,  to  whom  was  committed  the  discretion 
of  managing  or  arranging  with  the  debtor  V’ 

A.  “  I  do  not  recollect  any  cases  of  important  amounts,  except,  per¬ 
haps,  the  settlement  of  the  Reading  Railroad  case  by  bonds ;  but  in 
such  cases  of  moderate  amounts  as  were  reported  to  be  in  danger,  dis¬ 
cretion  was  given  to  the  president,  informally.” 

This  was  not  a  case  of  “  moderate  amount,”  and  the 
president  had  no  discretion  on  the  subject.  By  this  act 
alone,  he  made  the  debt  his  own.  He  consulted  no  one;  he 
settled  the  terms;  he  did  everything  consistent,  and  nothing 
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inconsistent,  with  the  compromise  of  any  private  debt  of 
his  own;  and,  to  conclude,  he  surrendered  up  the  debts  due 
by  the  drawers,  to  the  bank,  by  delivering  the  notes  to  Mr. 
Forepaugh. 

Seventh.  Every  one  of  the  103  notes  was  marked  paid, 
at  maturity,  on  the  note  book  of  the  bank,  in  the  ordinar}r 
way  of  notes  regularly  taken  up  on  the  days  they  become 
due.  See  pages  236  to  244 ;  249  to  255  ;  259  ;  271  to  280, 
inclusive.  These  entries  dissolved  the  connection  between 
the  bank  and  the  parties  to  the  notes.  The  relation  of  debtor 
and  creditor  then  ceased  to  exist.  As  a  general  thing,  a 
portion  of  the  notes  was  paid  in  cash,  and  Mr.  Boker’s 
checks  on  his  account,  B.  E.  2,  made  up  the  balance,  and 
this  introduces  point 

Eighth.  Mr.  Boker  made  the  debt  his  own  by  covering 
up,  and  including,  the  whole  matter  of  the  payment  of  the 
notes  at  maturity,  and  the  settlement  of  the  debt,  in  B.  R.2. 
He  paid  the  notes  by  his  checks  on  B.  E.  2,  and  he 
deposited  the  price  of  the  compromise  to  the  credit  of 
B.  E.  2.  After  the  payment  of  the  notes  at  maturity,  no 
entry  appears  in  any  account  of  the  bank,  relating  to  the 
transaction. 

Ninth.  The  price  of  the  compromise,  $14,500,  is  not  ex¬ 
plained  or  justified  by  any  evidence,  showing  the  propriety 
of  accepting  a  sum  so  small  as  that;  but  there  is  an  explan¬ 
ation  in  evidence,  which  accounts  for,  but  condemns,  the 
transaction.  At  the  date  of  the  settlement  in  April,  1855, 
Mr.  Forepaugh  owed  the  amount  of  his  check,  $8,000  and 
the  two  notes  referred  to,  making  $10,000  with  interest. 
He  was  not  liable  on  the  unprotested  paper.  Mr.  Boker 
delivered  it  up  to  him  ;  and  so  enabled  him  to  pursue  the 
drawers.  The  neglect  of  Mr.  Boker  to  protest  the  notes 
explains  the  smallness  of  the  sum  accepted  by  Mr.  Boker, 
but  it  adds  a  prominent  feature  to  his  liability. 

The  entry  in  B.  R.  2,  of  the  $14,500  received  in  the  set¬ 
tlement  with  F.  B.  Forepaugh,  is  an  item  of  concealment. 
It  is  as  follows:  ‘April  11,  Fisher,  $14,500  (cash  Hirst.)” 
Mr.  Fisher  had  nothing  to  do  with  the  affair.  I  was  the 
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counsel  of  Mr.  Forepaugh,  and  paid  the  money.  An 
inspection  of  that  entry  conveys  the  false  impression,  that 
Mr.  Fisher  through  me,  paid  that  sum.  The  name  of  Mr. 
Forepaugh,  the  real  party  to  be  credited,  is  concealed. 

Tenth.  In  releasing  Mr.  Forepaugh,  Mr.  Boker  affixed 
the  corporate  seal  of  the  bank  to  the  release,  in  violation  to 
the  by-laws  and  the  rules  of  the  board.  Article  8th  of  the 
by-laws,  relating  to  the  duties  of  the  president,  prescribes 
that  “it  shall  be  his  duty  to  cause  the  seal  to  be  affixed  to 
all  such  instruments  and  documents  as  the  directors  shall 
order.”  The  corporate  seal  of  the  bank  was  affixed  to  the 
release,  page  282,  without  the  authority  or  knowledge  of 
the  board. 

Mr.  White  is  asked  at  page  746,  Yol.  2 :  - 

■“  During-  your  directorship,  was  the  president  authorized  to  affix  the 
seal  of  the  bank  to  instruments,  without  the  authority  of  the  board  ?” 

A.  “  Except  for  formal  purposes,  such  as  making  certificates  of  stock, 
or  other  understood  business  requiring  a  seal,  the  use  of  the  seal  was 
understood  to  be  regulated  by  a  vote  of  the  board.” 

Does  that  act  of  Mr.  Boker  mean  something  or  nothing? 
There  must  have  been  some  serious  reason  to  induce  Mr. 
Boker  to  violate  the  by-laws  and  the  rules  of  the  board.  An 
exhibition  of  the  release,  with  the  schedule  of  notes  at¬ 
tached,  would  have  divulged  the  transaction  to  the  directors. 
The  concealment  was  effected  by  a  double  violation  of  duty, 
and  by  a  bold  defiance  of  the  rule  of  law,  which  requires 
an  agent  to  keep  the  principal  informed  of  all  matters  ma¬ 
terial  to  be  known,  at  the  peril  of  assuming  the  loss. 

Eleventh.  Nothing  more  seems  to  be  necessary  to  add  on 
this  subject,  but  there  are  yet  instances  of  concealment  and 
misrepresentation  about  this  transaction,  which  cannot 
escape  your  condemnation. 

It  appears  that  immediately  after  the  failure  of  Mr.  Fore¬ 
paugh,  Mr.  Boker,  instead  of  employing  the  regular  counsel 
of  the  bank,  Mr.  Brewster,  employed  private  counsel,  Da¬ 
vid  Webster,  Esq.,  to  commence  proceedings  on  these  notes, 
not  in  the  name  of  the  bank,  hut  in  the  name  of  fictitious 
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plaintiffs,  instead  of  his  own.  This  proves  that  the  bank 
was  not  the  owner  of  the  debt. 

Mr.  Webster  writes  to  Mr.  Boker  a  letter  under  date  of 
June  14,  1854,  page  336,  Vol.  2,  as  follows: 

My  Dear  Sir  : — 

Immediately  upon  the  departure  of  Frederick  B.  Fore- 
paugh  to  parts  unknown,  several  of  his  creditors  issued 
writs  of  foreign  attachment  and  seized  his  available  pro¬ 
perty  and  sold  it  under  an  order  of  court. 

I  then  instituted  a  suit  of  domestic  attachment  in  the 
Court  of  Common  Pleas,  and  procured  the  appointment  of 
trustees.  Afterwards  I  moved  the  District  Court  to  set  aside 
the  writs  of  foreign  attachment  (which  would  have  swept 
everything,)  and  depositions  were  taken.  The  rule  was 
argued  and  made  absolute,  and  the  writs  were  set  aside. 
The  sheriff  then  paid  part  of  the  money  in  his  hands  to  our 
trustees,  but  the  balance  he  held  until  the  Supreme  Court 
decided  the  case  of  Smith  v.  Forepaugh.  That  case  we 
argued  to  test  the  matter,  and  got  a  decision  in  our  favor. 
The  sheriff  then  paid  over.  The  trustees  filed  their  accounts, 
and  all  the  creditors  appeared  for  their  pro-rata  dividend. 

I  brought  the  suit  of  domestic  attachment  in  the  name  of 
William  Bond,  and  before  the  trustees  I  nominally  ap¬ 
peared  for  him  and  for  James  P.  Bruner  and  Francis  Ma¬ 
guire  on  different  notes.  The  total  amount  of  debts  proved 
was  §74,118.92.  The  balance  for  distribution  was  $1,959.- 
32,  which  gave  a  dividend  of  21604030  per  cent. 

On  notes  claimed  for  William  Bond  I  received 

June  13th,  1854  .....  $148.54 

Ditto  for  Francis  Maguire  ....  119.89 

Ditto  for  James  P.  Bruner  ....  64.75 


$333.18 

75. 


I  deduct  my  fee,  say 
Balance  due  you  . 


.  $258.18 
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For  the  above  balance,  say  two  hundred  and  fifty  eight 
100  dollars,  I  inclose  you  my  check  on  your  bank. 

Yours  truly, 

DAVID  WEBSTER, 

Chas.  Boker,  Esq.  June  14,  1854. 

Twelfth.  Three  of  the  four  notes  which  were  protested 
were  sued  upon  by  Mr.  Webster  in  the  District  Court,  to 
March  term,  1853,  Nos.  385,  386  and  612,  in  the  names  of 
James  P.  Bruner  and  William  Bond  as  plaintiffs.  Here 
are  additional  assertions,  upon  the  records  of  our  courts, 
that  the  Girard  Bank  was  not  the  owner  of  the  debt. 

I  have  reserved  to  the  last,  these  crowning  and  irresistible 
facts,  that  Mr.  Boker  employed  private  counsel  to  collect 
the  notes,  and  substituted  borrowed  names  as  the  pre¬ 
tended  owners  of  the  notes.  The  dividend  was  collected 
and  sent  to  Mr.  Boker,  not  as  president;  Mr.  Webster  was, 
of  course,  ignorant  of  the  fact;  he  was  instructed  that  these 
three  persons  owned  the  notes.  If  the  debt  had  been  at 
the  risk  of  the  bank,  my  learned  colleague,  Mr.  Brewster, 
would  have  been  retained,  and  I  am  quite  sure  that  he 
would  not  have  made  the  claim  in  the  name  of  deceptive 
or  fictitious  parties,  any  more  than  Mr.  Webster,  if  he  had 
had  reason  for  suspicion,  would.  In  fact,  the  omission  to 
report  the  loss  to  the  regular  counsel  of  the  bank,  whose 
duty  it  is  to  collect  the  bank  debts  by  suit,  was  another, 
and  a  striking  proof,  either  of  concealment,  or  that  the  debt 
was  at  the  risk  of  Mr.  Boker,  and  not  the  bank.  It  is  too 
clear  to  need  further  discussion,  that  the  credit  claimed  by 
the  defence  for  this  loss,  in  view  of  the  facts,  and  in  point  of 
law,  is  unfounded. 

The  next  class  of  credits  is  for  sums  connected  with  the 
loss  on  the  debt  of  Wm.  F.  Forepaugh,  amounting  to 
$25,687.10.  This  stands  on  different,  and  is  objected  to 
on  less  numerous,  grounds,  which,  I  concede,  make  out  a 
case  by  no  means  so  strong  as  that  which,  in  my  judgment 
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rules  out  the  credit  last  considered,  but  still  quite  sufficiently 
strong  to  rule  out  this.  These  two  losses,  of  father  and  son, 
amount  to  over  $78,000,  and  the  remark  will  again  hear 
repetition,  that  this  claim  for  credit  to  that  amount  contains 
an  admission,  that  Mr.  Boker  had  that  sum  of  the  bank’s 
money  in  his  hands,  which  he  so  applied. 

At  page  247,  Vol.  2,  Mr.  Burke  presented  a  memorandum 
made  on  the  back  of  a  check  of  February  26,  1853,  as 
follows  : 

“$38,531.00 

12,843.90 

25,687.10” 

On  the  next  page,  Mr.  Burke  produces  the  voucher  for 
that  item — a  check  signed  -‘Paying  Teller,”  for  $38,531.71, 
4  and  he  says  he  finds,  on  the  note  book  of  the  bank,  under 
date  February  26  and  27,  1853,  in  the  column  headed  “Bills 
Discounted,”  the  following  entry,  corresponding  with  the 
above  check:  “W.F.  Forepaugh,  Sundry  Notes,  $38,531.71,” 
which  entry  imports  that  that  amount  of  notes  was 
paid  on  these  two  days.  At  the  time  of  Mr.  Burke’s  exami¬ 
nation,  which  was  on  the  24th  of  October,  1862,  he  had  not 
yet  discovered,  as  he  said,  what  notes  were  included  in  that 
account ;  he  had  only  discovered  that  item  on  the  note  book 
two  days  before ;  and  this  discovery  took  place  three  years 
after  your  investigation  of  that  case  commenced. 

At  page  837,  he  gives  a  list  of  the  notes,  taken  from  the 
discount  clerks  ticklers,  drawn  or  endorsed  by  ¥m.  F. 
Forepaugh,  and  constituting  the  sum  of  $38,531.71,  credited 
to  bills  discounted  account  on  February  26,  1853.  These 
notes  are  39  in  number,  and  fell  due  from  February  28,  to 
June  16,  1853. 

By  reference  to  the  testimony  on  the  subject,  you  discover 
the  following  facts :  Mr.  W.  F.  Forepaugh  failed  at  the  same 
time  as  his  son ;  he  was  indebted  to  the  bank,  at  that  time, 
on  notes  running  to  maturity,  just  referred  to,  amounting  to 
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$38,581.71,  and  also  in  other  sums,  viz.:  page  253,  a  note 
for  $780.40  ;  page  254,  two  notes  amounting  to  $1,676.80  ; 
page  300,  an  overdraft,  on  the  4th  of  January,  1853,  of 
$5,883.73  ;  and,  page  253,  a  note  of  $647.93,  which  Mr. 
Boker  had  discounted,  at  his  risk,  out  of  the  cash  drawer, 
and  entered  on  F.  S.  9.  Omitting  the  last  item,  Mr.  Wm.  F. 
Forepaugh  had  become  indebted  to  the  Girard  Bank  in  the 
sum  of  $46,822.64,  an  amount,  which,  according  to  the  tes¬ 
timony  on  both  sides,  was  greater  than  the  rules  of  the  board 
allowed  any  house  to  become  indebted  to  the  bank.  The 
notes  of  $1,676.80  were  settled  February  10,  in  part  by  a 
discount  of  Mr.  Godfrey’s  paper,  and  the  balance  paid  by  a 
check  on  B.  R.  2 ;  the  note  of  $780.40  was  settled  Feb.  14, 
by  a  partial  payment,  and  the  balance  $330.02  by  a  check 
on  B.  R.  2,  and  the  overdraft  of  $5,883.73  of  January  4, 
was  reduced  on  the  6th  of  Jan’y,  by  a  deposit  of  $3,000,  and 
stood  at  $2,883.73  until  Feb.  26,  when  it  was  apparently 
paid  by  a  deposit,  as  I  shall  explain  directly.  (The  debts 
of  the  Messrs.  Forepaugh,  father  and  son,  amounted,  at  their 
failure,  to  $141,625.79!)  Yt  hen  Mr.  W.  F.  Forepaugh 
failed,  neither  the  loss,  nor  the  overdraft,  was  communicated 
to  the  board.  Mr.  Boker  was  guilty  of  a  breach  of  duty  in 
every  act  done  and  not  done,  in  regard  to  this  debt ;  the 
duty  required  of  him  by  the  by-laws,  and  by  the  laws  of  the 
land.  The  debt  of  Mr.  W.  F.  Forepaugh  was  partially  for 
an  overdraft,  and  partially  for  notes  running  to  maturity,  on 
which  he  was  an  endorser,  the  drawers  of  which  were,  so  far 
as  we  know,  responsible.  In  this  case  the  notes  were  pro¬ 
tested.  Mr.  Boker  made  the  debt  his  own  by  the  following 
breaches  of  his  duty:  First,  he  did  not  inform  the  board  of 
the  loss ;  second,  he  did  not  inform  the  board  of  the  over¬ 
draft,  although  existing  for  one  month  and  twenty-two  days. 
It  was  his  duty  to  inform  the  board  immediately  of  the 
loss,  and  of  the  overdraft  at  the  next  stated  meeting  of  the 
board,  after  it  took  place ;  third,  he  settled  the  debt  without 
consulting  the  board — at  a  loss  of  $25,687.10. 
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Fourth.  He  settled  the  debt,  apparently  for  cash,  but  in 
reality  for  paper  at  long  dates,  doubtful  and  unendorsed. 
The  inference  drawn  from  the  check  on  B.  R.  2,  for 
$12,843.90  and  the  deposit  of  $2,883.73  was  supposed,  and 
you  believed,  as  I  did,  that  the  bank,  on  the  26th  February 
received  $12,843.90,  the  amount  of  the  compromise,  and 
that  the  overdraft  was  made  good.  Did  not  the  perusal  of 
the  testimony  of  Mr.  Burke,  and  the  exhibition  of  the 
check,  and  the  entry  of  the  deposit,  lead  your  mind  to  the 
belief  that  one-third  of  that  debt  was  paid,  and  the  over¬ 
draft  in  full?  The  amount  apparently  received  by  the  bank 
on  the  settlement  of  the  discounted  paper,  was  $12,843.90. 
The  sum  of  $2,883.73  apparently  paid  the  overdraft,  page 
301,  Yol.  2.  But  the  real  truth  is  to  be  told;  both  sums 
were  borrowed  from  the  first  teller’s  drawer  on  the  28th  of 
February,  1853.  Two  amounts  appear  in  F.  S.  9,  “Thur- 
low,  Hughes  &  Co.,  interest  paid,  $2,883.73,”  and  “Blood 
&  Godfrey,  interest  paid,  $12,843.90.”  These  entries  mean 
that  notes  were  privately  discounted  by  Mr.  Boker,  with  the 
funds  in  the  first  teller’s  drawer,  at  their  face,  and  that  the 
money  of  the  bank  went  to  pay  the  bank  for  the  sums  of 
compromise  and  overdraft.  These  entries  of  $2,8S3.73, 
Thurlow,  Hughes  &  Co.,  interest  paid,  and  $12,843.90, 
Blood  &  Godfrey,  interest  paid,  are  in  Mr.  Boker’s  own 
handwriting. 

The  entry  of  $2,883.73,  was  for  the  discount  of  a  note  of 
Thurlow,  Hughes  &  Co.,  $2,883.73,  payable  in  one  year. 
The  entry  of  $12,843.90,  was  for  the  discount  of  the  follow¬ 
ing  notes:  Jno.  F.  Forepaugh,  $467.33,  due  Dec’r  27th;  R. 
Blood,  $923.98,  due  Sept.  27th;  R.  Blood,  $923.98,  due  Oct. 
27th;  Thurlow,  Hughes  &  Co.,  $2,819.91,  due  April  26, 
1854 ;  Thurlow,  Hughes  &  Co.,  $2,819.91,  due  Feb.  26, 1854  ; 
Thurlow,  Hughes  &  Co.,  $2,819.89,  due  Dec.  26,  1853  ; 
Underwood,  Godfrey  &  Co.,  of  Boston,  $1,030.71,  due  Nov- 
27th;  Underwood,  Godfrey  &  Co.,  of  Boston,  $1,038.21,  due 
Nov.  27th. 

This  was  not  a  cash  settlement,  but  a  mere  promissory  set- 
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tlement,  by  notes  of  doubtful  parties,  at  long  dates,  without 
interest,  and  it  resulted  in  the  bank  actually  getting  nothing, 
so  far  at  least  as  the  notes  of  Thurlow,  Hughes  &  Co.  were 
concerned,  for  their  debt  to  the  bank  continued  to  increase 
from  time  to  time,  so  that,  at  the  close  of  their  transactions, 
these  notes  substantially  existed  in  the  general  indebted¬ 
ness  of  the  house.  It  was  such  a  settlement  as  the  directors 
had  a  right  to  be  consulted  about;  it  was  such  a  settlement 
as  they  had  the  right  to  decide  upon ;  it  was  such  a  settle¬ 
ment  as  no  doubt  would  have  been  rejected  by  the  directors. 
But  they  were  not  allowed  to  know  any  thing  about  it ;  Mr. 
Boker  treated  that  debt  as  if  it  were  his  own,  and,  in  point 
of  law,  it  became  his  own. 

It  is  not  material,  but  I  wish  to  trace,  for  your  satisfac¬ 
tion  and  amusement,  this  note  of  $2,883.73,  which  paid  the 
overdraft,  by  a  skip  from  the  cash  drawer  to  the  ledger. 
This  note  of  Thurlow,  Hughes  &  Co.,  was  a  payment  of  that 
overdraft,  but  it  was  a  promissory  payment,  one  year  after 
date,  without  interest.  It  was  deposited  for  collection  in 
B.  R.  2,  and  fell  due  Feb’y  28,  1854;  it  was  then  divided 
into  two  notes,  payable  on  the  18th  of  Jan’y,  1855,  eleven 
months  after  date.  On  the  6th  of  Jan’y,  1855,  they  were 
divided  into  nineteen  monthly  notes  of  $150  each,  and  these 
were  cashed  by  the  first  teller’s  drawer,  without  deducting 
interest,  as  appears  in  F.  S.  10,  and  all  finally  collected  in 
Mr.  Boker’s  account  of  B.  R.  of  1855  and  1856. 

Is  this  not  what  I  called  it,  an  amusing  history  of  the 
payment  of  an  overdraft?  An  account  is  overdrawn  Jan’y 
4,  1853 ;  the  first  payment  of  $150  on  account  is  made  in 
Feb’y,  1855,  and  the  last  at  the  close  of  1856  ;  and  the  notes 
are  cashed  by  the  drawer  in  the  mean  time,  without  interest. 

We  must  believe  that  Mr.  Boker,  by  his  whole  course  of 
conduct  in  the  transactions  which  are  the  subject  of  this 
credit,  has  admitted  the  debt  or  loss  to  be  his  own.  It  is 
sufficient,  however,  to  say,  that  this  allowance  cannot  be 
made  so  long  as  the  principles  of  law,  applicable  to  the 
case  before  you,  are  maintained. 
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The  next  class  of  allowance  are  those  referring  to  the 
expenses  of  the  recharter  of  the  Girard  Bank.  Mr.  Burke 
gives,  at  pages  857  and  858,  his  statement  of  the  expenses 
of  the  reeharter,  amounting  to  the  sum  of  $36,873.80,  as 
follows : 

“  The  expenses  of  the  charter  appear  to  embrace  two  classes  of 
items  ;  first,  those  paid  by  or  through  the  channel  referred  to  by  Mr. 
Bickel ;  and  second,  those  paid  directly  by  the  bank,  or  through  other 
channels  than  the  one  above  mentioned.  Before  Mr.  Bickel  was 
examined  it  was  supposed  that  all  the  expenses  together  amounted  to 
$25,000.  It  would  seem  now,  however,  more  probable  that  the  first 
class  alone  amounted  to  that  sum. 

The  payments  of  the  first  class  appear  to  be  the  following  : 

Item  J.  M.  Bickel,  State  Treasurer,  included  in  check  in  B.  B. 

No.  2,  of  June  24,  1853,  for  $57,435.09, . $10,000 

Check  on  B.  R.  No.  2,  September  27, 1853, .  2,600 

“  “  “  “  28,  “  .  2,400 

Memorandum  check,  January  18,  1853,  included  in  check  on  B. 

R.  No.  2  of  March  2d,  1853,  $50,000, .  500 

To  these  expenses  may  also  belong  item  on  last  mentioned  check 

without  date  of .  9,800 

$25,300 


All  the  items  properly  belonging  to  the  second  class,  it  would  be 
impossible  to  assign,  but  the  following  may  be  supposed  to  be  included 
in  it : 


Items  on  check  on  B.  R.  No.  2  of  March  2d,  1853,  referred  to 


on  evidence,  page  264, .  $650.00 

Referred  to  on  evidence,  page  269, .  200.00 

“  “  “  “  “  .  250.00 


“  270, 


600.00 


Items  on  check  on  B.  R.  No.  2,  of  June  24, 1853,  for  $57,435.09, 


Referred  to  on  page  232, .  1,000.00 

“  “  234, .  600.00 

“  “  235, .  500.00 

“  “  236 .  500.00 

“  “  242, .  1,000.00 

“  “  “  .  2,100.00 

“  “  “  .  100.00 

Check  in  B.  R.  No.  2,  January  2,  1854, .  $600.00 

Probably  also  the  whole  or  part  of  check  on  B.  R.  No.  2,  of 

August  16,  1853 .  3,473.80 
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Now,  sir,  the  sum  placed  in  Mr.  Boker’s  hands,  or  rather 
which  he  placed  in  his  own  hands,  for  this  purpose,  was 
$24,000.  On  the  10th  of  August,  1854,  he  drew  a  check  of 
$24,000  on  bonus  account,  and  deposited  it  to  the  credit  of 
his  account  B.  B.  No.  2  ;  and  until  I  saw  this  statement,  late 
in  the  investigation  of  the  case,  X  supposed  it  was  a  matter 
of  general  assent,  that  that  sum  fixed  by  Mr.  Boker  himself, 
who,  I  may  say,  knew  more  about  it  than  Mr.  Burke,  (not 
meaning  to  do  him  any  injustice)  was  about  the  amount  of 
the  expenses  incurred  in  the  re-charter  of  the  bank.  I 
supposed  that  Mr.  Boker  might  be  presumed  to  be  the  best 
judge  of  what  the  expenses  were.  Having  fixed  the  amount 
himself,  and  the  whole  matter  having  been  left  to  him  to 
manage,  it  is  not  fair,  I  think,  for  the  defence  to  attempt  to 
put  it  either  above  or  below  his  own  estimate.  We  have  been 
disposed  to  treat  this  as  a  matter  not  to  be  commented  upon, 
and  to  admit  that  to  have  been  the  amount ;  and  for  that  rea¬ 
son,  this  sum  $24,000,  received  by  Mr.  Boker,  is  no  part  of  the 
claim  made  by  the  bank,  as  it  originally  was,  when  Ave  first 
designated  the  subjects  of  claims,  before  closing  our  evidence. 
We  have  supposed  this  amount  to  have  been  in  the  hands  of 
Mr.  Boker,  for  the  purpose  of  paying  the  expenses  con¬ 
nected  with  the  re-charter.  I  never  have  been  fully 
satisfied  that  that  amount  was  actually  expended  for  that 
purpose  ;  I  never  have  been  entirely  satisfied  that,  because 
it  was  charged  to  bonus  account,  it  ought  to  be  taken  to 
have  been  properly  charged  there,  no  more  then  I  am 
satisfied  that  Mr.  Bickel’s  deposit  ought  to  have  been  charged 
to  the  account  of  Pennsylvania  fbTes.  But  we  were,  and  are 
disposed  to  alloAv  it,  to  the  amount  of  $24,000  ;  the  only 
difficulty  is,  what  items  shall  compose  that  sum.  Whether 
you  will  allow  more  than  the  sum  fixed  by  Mr.  Boker  him¬ 
self,  Avill  depend  upon  your  view  of  this  statement  of  Mr. 
Burke,  and  Avhether  you  believe  that  he  knows  better  than 
Mr.  Boker  did,  Avhat  the  re-charter  cost.  At  pages  245  and 
246,  Yol.  2,  Mr.  Burke  says  : 
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“  On  August  10,  1854,  a  check  for  $24,000  on  bonus  account  was 
credited  to  B.  R.  2,  and  charged  to  bonus  account,  the  effect  of  the 
entries  being  to  transfer  the  expenses  of  obtaining  the  charter,  if 
previously  charged  to  B.  R.  2,  from  that  account  to  bonus  account, 
where  they  properly  belonged.  The  amount  of  the  check  indicates 
that  the  expenses  so  charged  to  B.  R.  2  amounted  to  at  least  $24,000. 
It  is  probable  that  some  of  these  expenses  occurring  prior  to  March  2, 
1853,  were  included  in  a  check  of  that  date,  to  which  I  will  next  refer  ; 
that  the  check  of  June  24,  of  which  I  am  now  speaking  includes  more 
of  these  expenses  than  the  $10,000  that  I  have  mentioned,  and  that 
other  expenses  of  a  similar  kind  was  included  in  checks  on  B.  R.  2  of 
subsequent  dates.” 

Referring  to  the  items  lie  selects,  he  says  : 

“The  last-item  on  the  mem. -is  “  In  book  Ra.  5/,  $10,000.”  “  Fa.  5 if” 
is  probably  a  contraction  for  Pennsylvania  fives,  thought  it  might  be 
intended  for  page  5.  The  book  here  referred  to  is  supposed  to  be  some 
book  not  yet  exhibited  in  the  case — probably  a  book  referred  to  by  Mr. 
Richards  on  page  97  of  accountant’s  testimony,  and  by  Mr.  Marshall 
on  page  134  of  same.  I  consider  it  probable  that  this  item  is  a  part  of 
the  expenses  of  obtaining  the  charter,  and  I  present  the  following 
check  as  the  probable  voucher  for  the  entry  : — 

No.  Philadelphia,  April  16,  1853. 

Girard  Bank. 

Pay  to  uncurrent  funds  or  bearer 
Ten  thousand  dollars. 

charge 

$10,000  John  M.  Bickel, 

State  Treasurer. 

This  item  of  $10,000  appears  on  a  memorandum,  which 
appears  to  have  been  carried  in  the  drawer  until  June  24, 
1853,  when  a  check  was  drawn  on  B.  R.  amounting  to 
$57,435.09  of  which  this  is  said  to  be  part,  and  the  voucher 
is  “In  book  Pa.  5/,  $10,000.”  That  is  the  only  voucher, 
unless  you  accept  as  an  additional  voucher  the  check  just 
read.  Next  are  two  items  of  $2,400  and  $2,600.  At  page 
227,  Yol.  2,  you  will  find  in  reference  to  the  item  of  $2,400, 
Mr.  Burke  refers  to  a  check  on  B.  R.  2,  “  September  28, 
1853,  pay  Bickel,  $2,400  and  at  page  228,  exhibits  two 
papers  unpaid,  checks  for  $850  and  $1,550,  which  he  con¬ 
jectures  to  be  items  composing  that  check  of  $2,400  ;  this  is 
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mere  supposition.  At  the  foot  of  one  is  written  “  J.  M. 
Biclcel and  of  the  other,  charge  loans.”  There  is  no 
possible  connection  between  them ;  they  were  I  suppose 
selected  by  Mr.  Burke,  as  checks  to  compose  the  $2,400 
check,  because  their  joint  sum  happened  to  amount  to  that. 

The  check  of  $2,600  is  a  check  on  B.  R.  ISTo.  2,  dated 
September  27,  1853.  It  is  noticed  on  page  391,  among  the 
unexplained  checks  of  B.  R.  2,  and  there  is  nothing  what¬ 
ever  to  connect  it  with  these  expenses.  At  page  260,  Mr. 
Burke  refers  to  a  skeleton  check,  “January  18, 1853,  $500.” 
This  is  an  unpaid  check  for  $500,  pay  “  J.  R.  F.”  signed 
“  charge  J.  M.  Bickel,”  and  is  merely  conjectured,  without 
evidence,  to  be  part  of  a  check  on  B.  R.  2,  and  of  the 
re-charter.  At  pages  858  and  256,  Mr.  Burke  refers  to  a 
sum  of  $9,800  which  he  also,  but  wildly,  conjectures  to  apply 
to  these  expenses  ;  this  is  a  memorandum  on  the  back  of  a 
blank  check,  and  at  the  foot  of  it  are  the  figures  “  $9,800,” 
without  any  explanation  ;  it  was  carried  in  the  drawer,  as 
cash,  but  for  how'  long,  or  for  what  purpose  Mr.  Boker 
took  that  money,  is  mere  conjecture.  It  might  have  been 
used  to  purchase  notes,  or  to  make  demand  loans,  or  for 
other  investments  or  purposes. 

At  page  264,  Yol.  2,  Mr.  Burke  produces  a  note  for  $650, 
dated  May  22d,  1852,  drawn  by  John  W.  Forney,  to  the 
order  of  E.  B.  Hart,  protested  on  the  24th  of  August,  1852, 
with  an  unpaid  check  signed  “  Charge  John  W.  Forney,” 
and  a  memorandum  to  credit  bills  discounted.  Mr.  Burke 
supposes  this  to  form  part  of  the  expenses  connected  with 
the  re-charter,  enacted  at  a  legislative  session  which  did  not 
begin  until  eight  months  after  the  date  of  the  note.  It  is 
not  probable  that  a  note  drawn  in  May,  1852,  could  have 
reference  to  an  act  of  a  Legislature  which  met  in  1853. 
Why  was  not  Mr.  Forney  produced  as  a  witness,  if  it  is 
claimed  that  Mr.  Boker  paid  him  this  money  ? 

The  next,  at  pages  858  and  269  is  a  check,  February  19, 
1853,  $250,  supposed  to  be  part  of  a  check  on  B.  R.  2,  which 
is  conjectured  to  refer  to  these  expenses.  It  may  or  may  not 
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form  part  of  the  $24,000  ;  it  is  certain  that  the  items  fur¬ 
nished  by  Mr.  Burke  tested  by  proofs,  fall  far  short  of  that 
sum. 

The  next  at  page  234  is  a  check  for  $600,  dated  February 
24tli,  1853,  pay  “country  paper,”  and  marked  “Allen.” 
This  unsigned  and  unpaid  check  has  “mem.”  written  in  the 
place  of  a  signature ;  but  it  enters  into  a  check  on  B.  R.  2. 
There  is  no  evidence  whatever  to  connect  that  paper  with 
the  expenses  of  the  re-charter.  On  the  contrary,  that  sum 
is  charged  to  Discount  and  Interest  account,  June  21,  1856  ; 
also  see  page  390. 

The  next,  page  235,  is  a  protested  note  for  $500  dated 
February  9,  1853,  drawn  by  Joseph  Creamer,  to  the  order 
of  Wallace  &  Fletcher.  This  seems  to  he  an  allegation  that 
this  debt  was  a  loss,  and  that  Mr.  Boker  paid  it ;  but  entirely 
unsupported  by  evidence. 

The  next  at  page  236,  is  an  unsigned  check,  dated  June 
22,  1853,  pay  “Penn,  fives,”  with  the  figures  $500  at  the 
foot,  and  on  a  memorandum,  “Flanigan.”  This  is  not 
proved. 

The  next  at  page  242,  is  a  check  dated  June  9,  1853,  for 
$1,000,  pay  “  Hirst.”  It  is  in  evidence  that  I  was  employed 
by  Mr.  Boker  on  behalf  of  the  bank,  after  the  re-charter  had 
passed  both  branches,  to  present  to  the  Governor  the  views 
of  the  bank,  on  questions  connected  with  the  taxing  power, 
which  led  him  to  hesitate  to  approve  the  bill,  and  that  long 
after  the  date  of  that  check,  Mr.  Boker  paid  $500,  as  the 
sum  which  he  said  the  directors  had  considered  to  he  a  proper 
compensation.  This  check,  which  General  Bickel,  whose 
name  is  written  to  it,  says  he  never  saw,  and  which  I  never 
saw  until  its  production  here,  proves  that  Mr.  Boker  received 
$1,000,  and  applied  one-half  the  amount  to  the  purpose  for 
which  it  was  drawn. 

The  next  at  page  242  is  $2,100  ;  a  check  dated  April  21, 
1853,  pay  to  W.  J.  Boat,  $2,100,  “charge  Penn,  fives.” 
This  item  may  or  may  not  apply. 

The  next,  same  page,  is  $100,  May  12,  1853 ;  a  check  im- 
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puting  that  Dr.  Bunting  had  something  to  do  with  the  re¬ 
charter.  He  had  an  account  with  the  bank  at  that  time  as 
treasurer,  and  on  looking  at  the  account,  I  perceive  that  on 
the  26th  of  that  month,  this  sum  is  charged  against  him. 

The  next  at  page  270  is  a  check  ;  pay  to  J.  R.  Burden 
$600,  “charge  Hazelton.”  Now  Dr.  Burden,  as  well  as 
other  persons  named  on  these  papers,  might  have  been  pro¬ 
duced.  In  fact  this  sum  was  entered  on  the  bank  account  of 
Dr.  Burden  on  the  date  of  the  check,  and  had  no  reference 
whatever  to  these  expenses. 

The  next  is  $1,000,  for  two  sums  of  $500  each,  paid  to  “  J. 
Patrick,”  April  3d  and  June  11,  1853,  for  which  his  receipts 
appear,  at  pages  232  and  233,  which  do  not  explain  the  pay¬ 
ments  ;  if  these  sums  formed  part  of  the  re-charter  expenses, 
they  do  not  add  to  the  agreed  total  of  $24,000. 

The  next  is  a  check  on  B.  R.  2,  January  2,  1854,  “  pay 
Penn,  fives,”  $500 ;  see  page  391,  where  it  is  placed  among 
the  unexplained  checks ;  its  date  is  remote,  and  it  imparts 
a  purchase  of  State  fives. 

The  next,  page  858,  is  really  too  much  of  a  mere  guess  to 
require  discussion  ;  the  item  reads  “  probably  also  the  whole 
or  part  of  check  on  B.  R.  No.  2,  of  August  16th,  1853, 
$3,473.80.” 

At  page  269,  Mr.  Burke  presents  the  following  printed 
paper  as  a  voucher  for  part  of  the  re-charter  reference : 

No.  Philadelphia,  18 

GIRARD  BANK. 

Pay  to  or  bearer, 

“Webster”  in  pencil.  ^  dollars. 

“$200.”  Legal  fees. 

Mr.  Burke  had  no  authority  to  infer  that  this  sum,  if  ever 
paid  to  Mr.  Webster,  was  paid  on  that  account.  He  was 
the  private  counsel  of  Mr.  Boker,  and  this  memorandum  ex¬ 
presses  on  its  face  that  the  sum  of  $200  was  paid,  or  intended 
to  be  paid,  for  professional  services. 

It  appears  in  evidence  that  my  learned  colleague,  Mr. 
Brewster,  was  the  regular  counsel  of  the  bank. 
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There  has  been  a  statement  made  with  reference  to  another 
gentleman,  without  authority.  In  an  envelope  indorsed  in 
the  handwriting  of  Mr.  George  H.  Boker,  “Expenses  of  the 
re-charter,”  there  is  a  memorandum  in  the  handwriting  of 
Charles  S.  Boker,  containing  names,  some  legible  and  some 
illegible,  including  that  of  “Forney,  $2,200.”  Mr.  For¬ 
ney  holds  a  responsible  position  in  the  public  service,  and 
at  that  time  was  the  editor  of  a  public  press.  I  should  like 
my  learned  friends  in  their  reply,  to  state  upon  what  au¬ 
thority  Mr.  George  II.  Boker  has  indorsed  on  that  envelope 
the  fact,  that  that  payment  was  made  to  Mr.  Forney  on  that 
account.  It  requires  some  evidence,  sir,  to  convince  us  that 
Mr.  Forney  prostituted  himself,  or  his  press,  to  that  object. 

This  ends  the  specification  of  items  furnished  by  Mr. 
Burke,  as  the  items  composing  the  expenses  of  the  re-charter ; 
and  ends,  I  trust,  any  effort  to  crave  an  allowance  on  that 
account,  beyond  the  sum  fixed  by  Mr.  Boker  himself. 

In  reference  to  the  re-charter,  there  are  some  significant 
entries  to  be  referred  to,  which  may  or  may  not  mean  any¬ 
thing  in  reference  to  the  subject  itself,  but  which  do  show’ 
that  about  the  time  the  sum  of  the  expenses  of  the  re-charter 
was  probably  fixed,  Mr.  Boker  for  some  services,  received 
from  two  parties,  having  an  apparent  concurrent  interest  at 
stake,  the  sum  of  $6,130 — about  $3,000  from  each. 

In  the  discount  and  interest  account,  appendix,  page  15, 
there  are  these  two  entries  on  the  credit  side  :  “  August  5, 
Mechanics’  Bank,  $229.16:”  “August  5,  Bonus,  $229.16." 
Other  entries  show  that  'on  that  day,  the  bonus  to  the  Com- 
monv'ealth,  on  the  re-charter  of  the  Girard  and  Mechanics’ 
Banks,  was  paid  in  to  the  credit  of  the  State,  which  fact 
leads  to  the  reasonable  inference  that  at  or  about  that  time, 
the  question  of  the  amount  of  the  expenses  of  the  re-charter 
might  have  been  settled.  I  find  in  Mr.  Boker ’s  “  long  hook,” 
under  date  of  August  6,  1853,  that  he  received,  under  head 
of  “  Guarantee,”  $3,000.  On  August  17,  there  is  deposited 
in  B.  R.  2,  a  sum,  of  which  $3,130  is  one  of  the  items.  That 
is  copied  from  the  second  teller’s  scratcher,  and  referred  to 
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by  Mr.  Burke  at  page  332.  It  seems  therefore  significant,  if 
not  evident,  that  these  two  large  sums  were  paid  in  that  month 
to  Mr.  Boker,  on  account  of  two  similar  interests,  and  for  two 
similar  services.  Whatever  those  sums  were  paid  for,  if  not 
for  this  purpose,  Mr.  Boker  received  as  profits  in  that  month, 
the  sum  of  $6,130  in  cash,  of  which  he  deposited  $3,000  to  his 
credit  in  his  private  account,  and  the  balance  to  the  credit  of 
B.  R.  No.  2. 

I  now  proceed  to  the  consideration  of  the  last  class  of 
credits,  the  miscellaneous  class. 

At  page  265  is  an  unsigned  and  unpaid  check,  “pay  to  Cad 
mus  $406.54,  charge  El  wood  Brown.”  At  page  332,  that  debt 
appears  settled  with  the  exception  of  $70.81. 

At  page  263  is  an  unsigned  and  unpaid  check,  “pay  to 
Cassiday  &  Son,  $1,223.92,  charge  Isaac  Lloyd  &  Son.”  On 
the  face  of  the  paper  there  is  a  payment  on  account  of  $129.- 
93.  And  at  page  333,  there  appears  a  credit,  “  Cassidy  &  Son, 
$157.29.”  Among  the  papers  produced  by  the  other  side,  is  a 
a  letter  of  Jas.  W.  Paul,  Esq.,  enclosing  a  check  for  that 
amount.  It  seems  that  the  creditors  of  that  bouse,  of  which 
the  Girard  Bank  was  one,  were  secured  by  an  arrangement, 
and  that  this  sum  was  the  second  instalment.  What  has  be¬ 
come  of  the  other  instalments  is  a  matter  of  doubt  and  un¬ 
certainty,  which  Mr.  Paul  might  have  been  called  to  explain. 
The  mind  is  left  in  doubt  as  to  whether  the  balance  should 
be  considered  a  loss  or  not.  To  the  extent  of  those  two  pay¬ 
ments  it  is  not,  the  rest  is  left  in  doubt ;  and  if  a  loss,  it  is 
not  proved  that  Mr.  Boker  paid  it. 

At  page  258,  appears  a  claim  of  credit  for  $1,623.20;  the 
memorandum  is  headed,  “  compromise  with  S.  Alter.”  It 
is  signed  with  the  initials  of  Mr.  Schaffer,  and  is  dated  Nov. 
15,  1851.  This  is  stated  to  be  a  compromise  of  four  sums, 
two  notes  of  Mr.  Alter  of  $1,450,  an  overdraft  of  $148.20, 
and  an  “instalment  of  fifty  shares  on  Lewis  Gold,  July 
23,  1852,  $25,”  due  eight  months  afterwards.  The  whole 
amount  is  claimed  as  a  credit,  which  could  not  be  the  case 
if  it  were  a  compromise.  The  item  of  instalment  on  fifty 
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shares  of  a  gold  mine  company,  imports  that  it  was  not  a 
transaction  of  the  bank,  for  we  have  not  yet  heard  that  they 
invested  in  that  way.  The  face  of  the  paper,  therefore, 
contradicts  the  claim,  because  the  word  “compromise”  im¬ 
ports  that  something  less  than  the  wrhole  claim  was  paid. 
On  that  day,  Nov.  15, 1851,  Mr.  Boker  receives,  as  appears 
in  his  “long  book,”  from  what  he  calls  a  “guarantee,”  $1,000, 
which  probably  was  the  fruit  of  that  compromise.  That  item 
is  objected  to. 

The  next  five  items,  $25.75,  $28.95,  $802,  $40  and  $55, 
I  will  consider  together.  They  are  all  connected  with  the 
account  of  Mrs.  Sloanaker.  One  is  a  draft  of  Jno.  Sartain  for 
$25.75.  There  appears  to  be  on  that  draft,  according  to  the 
paper  produced,  a  charge  of  one  dollar  for  the  protest.  That 
draft  is  charged  to  the  account  of  Mr.  Sloanaker.  The  item 
is  objected  to. 

The  others  are  discounts  for  Mr.  Sloanaker,  of  notes  of 
parties  in  Cincinnati,  Mr.  Post  and  Mr.  Harkins.  I  see 
among  the  papers  produced,  a  letter  from  Mr.  Post,  on 
the  subject  of  those  transactions,  from  which  I  infer  that 
they  were  settled.  Som.e  evidence  is  necessary  to  show  that 
Mr.  Boker  paid  these  debts  for  these  parties.  It  is  not 
enough  to  produce  memoranda,  which  probably  were  made 
at  the  time  a  protest  took  place.  Some  parole  evidence 
ought  to  be  exhibited  to  show  that  Mr.  Boker  paid  the 
debts  named  in  these  papers.  The  fact  that  no  suits  were 
brought  upon  them  affords  a  reasonable  presumption  that 
they  were  paid ;  and  it  seems  to  me  that  it  is  irregular  for 
an  agent  to  ask  credit  from  his  principal,  on  the  ground 
that  he  has  paid  bad  debts,  unless  he  can  produce  satisfying 
evidence  that  he  has  done  so. 

At  page  390,  appears  the  item  $717.50.  On  referring  to 
page  269,  we  find,  that  these  figures  are  placed  on  a  memor¬ 
andum,  and  there  the  evidence  ends.  Sums  placed  upon 
memoranda,  which,  it  is  asserted,  and  not  disputed,  were 
carried  in  the  first  teller’s  drawer,  and  counted  as  cash  until 
they  appeared  in  some  of  these  composite  checks,  do  not 
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necessarily  import  payments  of  debts  of  the  bank.  Some 
of  them  express  on  their  face  that  they  were  for  “loans” 
and  “  bills  discounted.”  This  sum  may  have  been  taken 
for  that  purpose;  and  that  it  was,  appears  by  the  account 
of  Mr.  David  Longenecker.  At  page  393  of  the  individual 
ledger  for  1852,  his  account  is  credited,  on  December  24th, 
for  that  precise  sum,  thus  confirming  the  inference,  that  it 
was  for  money  taken  from  the  drawer  for  the  purpose  of 
being  loaned. 

At  page  268,  there  is  a  memorandum  produced,  contain¬ 
ing  six  sums,  amounting  to  $2,646.91,  without  any  explana¬ 
tion,  supported  by  no  voucher,  excepting  two  sums,  $28.95 
and  $302,  already  referred  to  in  the  Sloanaker  items. 
The  others  are  proved  by  no  evidence  whatever,  ex¬ 
cept  their  appearance  on  this  memorandum.  Now,  what 
does  the  statement,  in  figures,  of  a  sum  of  money,  on  a  me¬ 
morandum  in  the  first  teller’s  drawer,  import  ?  Does  it  prove 
to  your  satisfaction  that  it  went  to  pay  a  debt  not  named, 
for  which  no  note  or  other  voucher  is  ascertained  or  pro¬ 
duced,  and  in  support  of  which,  the  vigilance  of  an  able 
accountant,  has  failed  to  discover,  any  transaction,  even 
corresponding  in  amount?  I  should  waste  time  were  I  to 
discuss  claims  so  denuded  of  all  semblance  of  common 
reason  as  this.  These  memoranda  import  that  sums  of 
money  were  taken  from  the  drawer  by  Mr.  Boker,  but  for 
what  purpose,  and  how  used  or  applied,  no  evidence  exists. 
They  amount  to  nought. 

At  page  192  is  a  note  of  Meaney,  for  $246.08,  which  Mr. 
Burke  conjectures  was  a  bad  debt.  There  is  no  parol  evi¬ 
dence  on  that  subject,  but  it  is  quite  sufficient  for  me  to 
say,  that  that  note  was  privately  discounted  by  B.  B.  2,  out 
of  the  drawer  by  Mr.  Boker,  and  was  at  his  own  risk. 

At  page  233  is  a  note  of  W.  D.  Jones,  for  $873.36.  That 
note  is  produced.  It  appears  to  be  dated  Aug.  3,  1852, 
drawn  by  Wm.  D.  Jones  to  the  order  of  Chas.  S.  Boker, 
and  not  endorsed,  and  marked  paid  on  the  day  it  fell  due, 
in  the  note  book.  That  fact  is  sufficient;  but  now  follows 
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the  theory  of  Mr.  Burke  on  that  subject:  “By  which  ex¬ 
pression,  (that  it  was  entered  on  the  collection  note  book 
paid,)  I  mean  that  the  note  was  not  actually  paid  to  the 
bank,  but  that  this  entry  was  made  as  if  the  bank  had 
received  the  money  for  it — the  money  being  represented  in 
the  teller’s  drawer  by  the  note  or  a  memorandum  check, 
which  was  counted  by  him  as  cash  until  it  was  charged  in 
the  check  of  $57,435.09,”  on  B.  R.  2.  Mr.  Jones  was  a 
party  who  received  very  large  sums  of  money,  as  appears 
by  Mr.  Boker’s  “  long  book,”  for  work  done  in  the  building 
of  his  houses  in  Walnut  street.  But  this  is  not  the  only 
transaction  he  had  with  the  bank.  At  page  219,  there  is  a 
credit  asked  for  another  note  of  Wm.  D.  Jones  of  $510, 
which  also,  according  to  the  note  book,  was  paid  on  the 
day  it  fell  due.  The  first  note  was  dated  Aug.  3,  1852 ; 
the  second  note  was  discounted  May  4,  1854,  twenty-one 
months  afterwards.  Is  it  probable  that  the  Girard  Bank, 
or  Mr.  Boker  either,  would  discount  a  note  of  $510  for  Mr. 
Jones  in  May,  1854,  when  he  was  a  defaulter,  upon  a  pro¬ 
tested  note,  due  many  months  prior  to  that  time?  It  is 
neither  probable  nor  possible,  and  if  Mr.  Boker  did  so,  he 
did  so  at  his  own  risk. 

At  page  234  is  $25  for  freight,  claimed  as  credit;  let  that 
pass. 

At  pages  253-4  is  a  note  of  Uensler,  for  $647.93.  That 
note  appears  to  have  been  paid  on  the  day  it  was  due,  to 
B.  R.  2,  viz.:  on  the  19th  of  Jan’y,  1853. 

The  amount  paid  to  B.  R.  2  that  day  was  $796.56;  by 
reference  to  the  check  you  will  find  that  it  is  composed  of 
two  sums,  to  wit,  $647.93,  the  amount  of  this  note,  and 
another  sum  added  to  it;  besides,  this  note  was  discounted 
by  B.  R.  2,  August  19,  1852,  and  was  at  Mr.  Boker’s  risk. 

At  page  300  is  a  sum,  but  whether  it  is  intended  to  be 
claimed  as  a  credit  or  not,  I  am  unable  to  conjecture.  It  is 
an  attempt  to  force  a  total,  to  correspond  with  an  amount 
drawn  from  B.  R.  2.  It  is  in  evidence,  page  271,  that  upon 
two  occasions,  January  13,  and  February  7,  1853,  there 
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was  paid  to  Mr.  Boker  $10,000  on  each  of  two  large  checks, 
drawn  on  the  B.  R.  account,  making  $20,000.  Mr.  Burke, 
in  drawing  together  certain  sums  which  he  admits  “he  was 
not  able  to  connect  with  any  special  check  on  B.  R.  2,”  but 
which  he  theorizes  were  paid  in  excess  of  that  $20,000  ;  refers 
to  a  check  of  August  16,  1853,  pay  to  “various  loans” 
$3,473.80,  drawn  upon  B.  R.  2,  and  he  suggests  that  “  those 
sums  may  probably  have  entered  into  and  formed  part  of 
that  check.”  But  the  check  expresses  on  its  face  that  it 
was  drawn  “  for  various  loans.”  It  was  not  only  by  the  use 
of  the  money  in  the  cash  drawer  that  Mr.  Boker  discounted 
paper,  but  he  also  did  so  repeatedly,  and  to  the  extent  of 
hundreds  of  thousands  of  dollars,  by  checks  drawn  on  B.  R. 
2  account. 

This  item  is  unfounded,  and  is  of  course,  objected  to. 

At  page  256,  is  a  voucher  presented  for  the  sum  of  $9,800. 
I  have  already  referred  to  it  in  discussing  the  expenses  of 
the  recharter.  It  is  a  slip  of  paper  about  four  or  five  inches 
long,  beginning  with  the  figures  $11,700,  from  Avhich  certain 
small  amounts  are  deducted,  leaving  $9,800.  Do  those  fig¬ 
ures  “$11,700  ”  import  that  that  sum  of  money  was  paid  for 
a  bad  debt,  or  for  any  purpose  of  the  bank  ?  That  Mr. 
Boker  took  that  sum  from  the  drawer,  and  left  in  its  place 
this  little  slip  of  paper,  is  true  ;  but  what  he  did  with  the 
money  is  unknown.  No  loss  of  that  amount,  or  of  $9,800 
was  discovered  or  pretended,  and  Mr.  Burke  has  transferred 
that  item  to  the  expenses  of  the  recliarter,  where  it  was  dis¬ 
cussed  and  disposed  of. 

The  next  item  is  an  unsigned  check  without  date,  for  $110, 
having  at  the  foot  if  it  the  name  of  “  Geo.  II.  Boker.”  That 
is  not  allowed. 

At  257,  is  an  item  of  $365.  This  is  another  slip  of  paper 
containing  nothing  but  figures.  I  will  not  pause  to  discuss 
such  worthless  memoranda.  At  the  same  page  is  an  an  item 
of  $110,  also  without  explanation  or  voucher. 

The  next,  on  same  page,  is  an  item  of  $305.  It  is  proved 
by  a  blank  check  with  a  piece  of  paper  pinned  to  it,  on 
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which  is  marked  “Pa.  Fives  $305,”  which  imports  that  Mr. 
Boker  bought  Penna.  Fives  to  that  amount. 

The  next,  on  the  same  page,  is  a  blank  check  with  a  piece 
of  paper  pinned  to  it,  on  which  is  marked  “$100,”  without 
explanation  ;  and  the  next  is  like  unto  it,  or  worse,  an  item 
of  “$492.17.”  Mr.  Burke  says  of  that  “he  has  not  ob¬ 
tained  a  separate  voucher.” 

The  next  item,  page  259,  is  “$100.”  There  is  no  explana¬ 
tion  or  voucher  for  that. 

The  next  item,  page  260,  is  $620.  Mr.  Burke  says  that 
he  has  selected  out  of  the  several  papers,  two  checks  making 
up  that  amount,  viz. :  one  of  $500,  dated  January  18,  1853, 
which  has  been  already  referred  to,  in  the  recharter  branch, 
where  Mr.  Burke  located  it,  together  with  another,  an  unpaid 
check  without  date,  and  without  signature.  It  reads  “  pay 
to - or  bearer  Bec’d  $120.” 

The  next  item  is  “  charge  Crans  $5,”  no  doubt  he  wras. 

Next  is  an  item  of  $35,  at  page  235 — a  charge  for  ex¬ 
penses  of  Captain  Bennett,  police  expenses  to  Petersburg. 
That  was  probably  an  expense  of  the  bank. 

The  next,  at  page  242,  is  a  check,  pay  to  “premium  on 
$2,000  silver,”  $20,  May  28th,  1853.  The  item  is  objected 
to,  for  the  reasons  assigned  when  I  was  discussing  the  ques¬ 
tion  of  the  borrowings  of  money,  including  gold  and  silver. 

At  page  235  is  an  item  of  $27.10.  This  appears  to  be  an 
unpaid  and  unexplained  check,  signed  D.  S.  Brown,  for 
$27.10,  for  which  D.  S.  Brown  was  perfectly  responsible,  and 
which  may  or  may  not  have  been  charged  to  his  account, 
but  which,  if  the  checks  speak  the  truth,  certainly  ought  to 
have  been. 

Why  not  produce  the  persons  named  in  these  papers.  Mr. 
Howard  Tilden  has  been  called  to  explain  an  entry  of  only 
$28.  Other  parties  have  been  called  ;  others  have  produced 
memoranda  for  the  purpose  of  explaining  items.  It  is  evi¬ 
dent  that  the  defence  have  seen  the  necessity,  and  have  ex¬ 
hausted  all  possible  efforts,  to  produce  witnesses  to  explain 
items ;  it  follows  that  when  memoranda  are  produced  con- 
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taming  the  names  of  well  known  citizens,  that  they  have  not 
been  called,  because  they  could  not  sustain  the  credits.  Mr. 
David  S.  Brown’s  name  appears  in  this  connection,  and 
others,  also,  and  although  he  is  accessible  he  has  not  been 
produced. 

The  next  item  is  a  check  for  T.  Buchanan  Read,  $100,  for 
a  picture  painted  for  Mr.  Boker,  to  illustrate  a  poetic  tableau. 

Next,  at  page  715,  is  “  Dannaker  $150.”  It  appears  at 
page  716,  to  have  been  a  note  entered  as  paid  and  credited 
to  bills  discounted,  on  the  12tli-of  August,  the  day  this  mem¬ 
orandum  bears  date.  This  entry,  coupled  with  the  fact  that 
the  note  has  not  been  produced  before  you,  is  evidence  that 
the  note  was  paid,  not  by  Mr.  Boker,  but  by  the  party  Avhose 
duty  it  was  to  do  so ;  besides,  it  appears  in  company  with 
other  items,  as  part  of  a  sum  mentioned  at  that  page,  which 
Mr.  Boker  did  not  pay. 

At  pages  71G  and  717,  are  two  unpaid  checks,  signed 
“  charge  Geo.  R.  Graham,  agent,”  for  two  notes  of  Jacob  Fry, 
amounting  to  $1,850,  which  are  produced  as  evidence  that 
Mr.  Bok  er  paid  that  debt  for  Mr.  Fry.  At  pages  716  and 
717,  it  appears  that  both  these  notes  were  entered  paid,  on 
the  note  book  of  the  bank,  and  credited  to  bills  discounted ; 
there  is  no  parole  evidence  to  support  this  credit. 

The  next,  at  page  717,  is  an  item  of  “expenses  $64.70,” 
which  may  or  may  not  have  been  expenses  of  the  bank ;  it 
may  mean  Mr.  Boker’s  expenses.  It  was  not  charged  to  the 
expense  account ;  from  that  fact,  I  infer  that  it  was  not  an 
expense  of  the  bank.  Mr.  Boker  was  in  the  habit  of  using 
all  kinds  of  terms  in  those  memoranda. 

The  next  item,  pages  220,  304,  385,  is  “  contingent  account 
$1,161.76.”  This  was  the  amount  of  the  balance  to  the  debit  of 
contingent  account,  which  was  paid  by  a  check  on  B.  R.  2,  on 
the  28th  of  February,  1854.  That  account  is  described  by  Mr. 
Burke  as  an  account  of  overs  and  shorts  of  the  tellers  ;  if  so, 
this  item  ought  to  be  allowed ;  but  that  account  does  not  ap¬ 
pear  to  be  precisely  what  it  is  described  to  be.  I  have  that 
account  here,  and  you  will  observe  that  it  contains  entries  of 
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very  large  transactions,  some  of  them  amounting  to  $5,000, 
settled  by  checks  drawn  upon  it,  which  would  not  be  the  case, 
if  it  was  an  account,  simply  of  overs  and  shorts.  Instead  of 
being  an  account  of  overs  and  shorts,  in  which  the  overs  were 
credited,  and  the  shorts  charged,  it  was  really  an  account  of 
transactions  involving  thousands  of  dollars,  very  much  re¬ 
sembling,  in  many  features,  the  account  B.  R.  2. 

At  page  193  is  a  debit  on  F.  S.  10  :  “  May  15, 1854,  er¬ 
ror,  Longenecker  $500.00.”  I  can  see  no  earthly  reason 
for  supposing  that  this  impoi’ts  a  credit ;  it  is  a  debit ;  Mr. 
Boker  received  that  sum  on  that  day  from  the  cash  drawer. 

At  page  391,  the  next  item  is  a  check  drawn  June  6,  1854, 
on  B.  R.  2,  “pay  various  charges”  $2,470.50.  The  check 
itself,  is  the  only  evidence  in  suppoi't  of  that  item.  Nothing 
has  been  shown  to  connect  it  with  any  transaction  of  the 
bank. 

The  next  is  a  check  on  B.  R.  2,  June  10th,  1854,  “  pay 
to  James  Lucas  $29.50.”  That  item  is  probably  correct, 
from  the  explanation  on  the  face  of  the  check. 

The  next  is  March  1st,  1854 — a  check  on  B.,R.  2,  “pay 
to  Penna.  Fives  $877.”  It  imports  on  its  face  that  it  was 
to  purchase  State  Fives,  instead  of  being  to  pay  a  debt  of 
the  bank.  It  is  classed  among  the  unexplained  checks  at 
page  391. 

The  next  item,  August  22,  1854,  of  $80,  may  be  passed. 

The  next  is  another  note  of  Win.  D.  Jones;  this  is  dated 
April  28,  1854;  drawn  to  his  own  order,  with  no  other 
endorser,  for  $510.  It  appears  to  have  been  paid,  by  an 
entry  on  the  collection  note  book,  the  day  it  fell  due.  It  is 
objected  to  for  the  reasons  stated  in  considering  the  note  of 
$873.36,  of  the  same  party,  under  date  of  December  3, 
1852,  and  for  the  additional  reason,  which  acts  on  both, 
that  it  was  discounted  on  the  credit  of  one  name  only. 

The  next  item  is  a  remarkable  one.  It  is  for  interest 
paid  by  Mr.  Boker  on  the  re-discount  of  notes,  privately 
discounted  by  him,  as  stated,  at  page  186,  by  Mr.  Burke,  in 
his  accounting  for  the  profits  of  B.  R.  No.  2,  $4,433.34. 
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The  facts  relating  to  that  transaction  are  these :  Mr.  Boker, 
on  the  19th  of  August,  1854,  privately  discounted  paper  of 
“Wilson,  Tr.,”  to  the  amount  of  $67,000;  $35,000  at  six 
months,  and  $32,000  at  five  months.  He  bought  the  notes 
with  the  funds  of  the  bank,  (see  F.  S.  10,)  at  the  enormous 
discount  of  $5,409.11  ;  he  held  them  until  the  2d  day  of 
September,  and  then  sold  them  to  Messrs.  Borie,  (see  page 
145,  Yol.  2,)  at  a  discount  of  $4,433.34,  having  realized 
$925.77,  and,  as  appears  at  page  339,  $272.71  more,  making 
in  all  $1,198.48  by  that  transaction.  Thus,  a  memorandum 
carried  in  the  first  teller’s  drawer,  and  counted  as  cash,  for 
fourteen  days,  produced  a  profit,  to  Mr.  Boker,  of  $1,198.48. 
Talk  to  him  of  salary,  indeed  ! 

At  pages  225  and  226,  are  two  items  of  ten  dollars  and 
one  dollar,  which  may  be  passed. 

The  next  item  exhibits  the  liberty  taken  by  the  other  side 
with  another  well  known  gentleman,  Morton  McMichael, 
Esq.  At  page  391  appears  a  check,  September  12,  1854, 
“  Pay  M.  McMichael  $200.”  I  doubt  whether  Mr.  Boker 
paid  a  debt  of  Mr.  McMichael  to  the  bank;  some  evidence 
of  such  a  doubtful  fact  ought  to  be  produced. 

The  next  item,  at  page  193,  is  an  entry  on  F.  S.  10,  Sep¬ 
tember  13,  1854,  Hagner,  $394.40.  This  was  a  private 
discount  note,  which  Mr.  Burke  conjectures  was  not 
paid.  It  is  enough  to  say  that  that  note  was  discounted  by 
Mr.  Boker,  out  of  the  cash  drawer,  and  deposited  for  collec¬ 
tion  in  B.  R.  No.  2;  and,  if  unpaid,  it  was  at  the  risk  of  Mr. 
Boker  and  his  loss. 

The  next  item,  at  page  226,  is  S.  Hood,  of  $50,  Septem¬ 
ber  27,  1854.  It  is  a  check,  signed  “  charge  suspense 
account.”  I  ask  for  some  evidence  on  this  subject.  This  is 
another  liberty  taken  with  another  respectable  gentleman. 

The  next,  at  page  227,  is  a  protested  note  of  $200,  drawn 
by  Henry  L.  Smith,  endorsed  by  Geo.  Rush  Smith.  The 
production  of  this  note  does  not  prove  that  Mr.  Boker  paid, 
it.  Let  me  say  of  this,  and  all  similar  cases  also,  that  an 
agent,  in  law,  has  no  right  to  pay  debts  due  to  his  principal. 
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It  is  his  duty  to  collect  them,  to  put  them  in  suit,  to  use 
due  diligence.  What  benefit  accrues  to  a  principal,  if  his 
agent  immediately  charges  him  with  the  amounts?  In  the 
present  case,  I  hold,  that  unless  it  be  shown  by  parole 
evidence,  that  these  debts  had  not  been  paid  ;  that  the 
debtors  has  become  bankrupt ;  that  due  measures  had  been 
taken  by  Mr.  Boker,  according  to  his  duty,  to  collect  them, 
they  cannot  be  allowed. 

Next,  at  page  391,  is  a  check,  drawn  on  B.  R.  2,  “pay 
C.  S.  B.  $50.”  This  is  objected  to. 

The  next  item,  at  page  391,  is  a  check,  October  17,  1854, 
on  B.  R.  2,  “pay  Allen  &  Read  $400.”  It  does  not  import 
a  payment  of  a  debt  due  the  bank,  nor  anything  else 
material. 

The  next  item,  at  page  391,  is  a  check  on  B.  R.  2,  Octo¬ 
ber  21,  1854,  for  $500,  “pay  Penna.  5s.”  Upon  its  face  it 
imports  that  it  was  for  a  purchase  of  Pennsylvania  fives. 

The  next  item,  at  page  225,  is  a  check,  October  20,  1854, 
“pay  Riggles  $29.54,”  which  item  may  be  passed. 

The  next  item,  at  page  189,  is  a  check  on  an  account, 
“C.  S.  Boker,  special,”  December  23, 1854,  $265.81 ;  an  over¬ 
draft  of  R.  Jones,  a  gentleman  referred  to  by  Messrs.  Thur- 
low  and  Hughes,  in  their  letter,  as  one  with  whom  they  did 
not  desire  to  be  classed.  There  is  no  evidence  to  show  that 
the  money  deposited  in  “  C.  S.  Boker,  special,”  was  Mr. 
Boker’s;  nor  that  the  bank  was  consulted  on  the  subject  of 
this  overdraft,  nor  that  any  suit  was  brought,  or  any  effort 
made  to  pursue  the  debtor. 

The  next  item,  at  page  227,  is  a  note  of  $105,  drawn  on  G. 
Rush  Smith,  endorsed  by  Henry  L.  Smith.  This  note  was 
entered  on  the  note  book  as  paid  on  the  day  it  fell  due. 

The  next  item,  at  page  220,  is  a  memorandum  check, 
November  8,  1854,  signed  “  C.  S.  Boker,  Pt.,”  “  pay  to  dis¬ 
count  and  interest,  D.  S.  Brown  &  Co.,  or  bearer,  $250.”  No 
evidence,  or  explanation,  has  been  given,  in  relation  to  this 
item,  although  witnesses  could  readily  have  been  produced, 
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if  the  memorandum  were  capable  of  an  explanation  favor¬ 
able  to  the  defence. 

The  next  item,  at  page  221,  is  “  $250 figures  on  the 
back  of  a  check,  for  which  Mr.  Burke  says  there  is  no  addi¬ 
tional  voucher. 

The  next  item,  at  page  218,  is  an  unpaid  check,  signed 

“  J.  Bailey.”  The  check  reads  ‘'Pay  to  - ,”  “for  Mr. 

Curtis,”  or  bearer,  “$300;”  the  words  “for.  Mr.  Curtis” 
being  in  the  handwriting  of  Mr.  Boker,  and  the  hand¬ 
writing  of  the  balance  of  the  check  unknown.  This  is 
unexplained  and  inadmissible. 

The  next  item,  at  page  391,  is  a  check  on  B.  R.  2,  No¬ 
vember  30,  1854,  pay  “  bills,  Tilden,  $28.86.”  Mr.  Tilden 
was  examined  at  page  135,  and  stated,  that  he  could  find 
no  trace  of  that  payment  to  him,  although  his  book-keeper 
was  a  very  accurate  man. 

The  next  item,  expenses  $8,  may  be  passed. 

The  next  item,  at  page  227,  is  a  note  drawn  by  Edw. 
Augustus  Parker,  December  23,  1854,  for  $50,  to  the  order 
of  Chas.  S.  Boker,  but  not  endorsed.  This  note  is  selected 
from  a  mass  of  papers,  for  the  reason  assigned,  that  its 
amount  corresponds  with  the  figures  “50”  appearing  on  the 
back  of  a  check  on  B.  R.  2.  I  do  not  think  that  the  coin¬ 
cidence  is  remarkable,  or  irresistible. 

The  next  item,  at  page  225,  is  a  note  of  Hayes,  for  $100, 
dated  December  26,  1854.  This  note  was  discounted  by 
the  cash  drawer,  and  deposited  for  collection  in  B.  R.  2,  and 
was  at  the  risk  of  Mr.  Boker. 

The  next  item,  at  page  225,  is  a  check  dated  October  18, 
1854,  “pay  Louis  Blanche  $100,”  signed  “Jos.  Bailey.” 
This  is  unexplained  and  inadmissible. 

The  next  item,  at  page  173,  is  a  conjectured  loss  in 
B.  R.  2,  of  $1,608.72,  on  Edwards’  mortgage.  This  is  one" 
of  the  theories  and  calculations  of  a  witness,  who  knew 
nothing  of  that  transaction.  There  is  not  the  slightest 
foundation  for  his  conjecture,  as  you  well  know. 

The  next  items,  at  pages  175  and  176,  are  notes  drawn 
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by  C.  IT.  &  Gr.  Abbott,  endorsed  by  Reeves,  Buck  &  Co., 
one  for  $779.48,  and  one  for  $1,260,  which  were  paid  by 
check  on  B.R.  2,  on  the  29th  January,  1855,  as  they  ought 
to  have  been;  for,  on  that  day,  Mr.  Boker  discounted  notes 
of  Reeves,  Buck  &  Co.,  to  these  amounts,  all  of  which  were 
deposited  for  collection  in  B.  R.  2,  and  paid  at  maturity. 
See  F.  S.  16,  January  27,  1855,  and  entries  of  these  notes 
paid  in  B.  R.  2  account,  which  I  now  exhibit. 

The  next  item,  at  page  219,  is  an  unsigned  and  unpaid 
check,  for  $510,  dated  February  16,  1855.  At  the  foot  of 
it  is  “  Charge  State  Treasurer.”  In  whose  handwriting  it 
is,  does  not  appear,  and  what  it  means,  is  not  shown. 

The  next  three  items,  at  page  392,  are  three  checks  on 
B.  R.  2,  one  for  $1,000,  March  6,  1855,  “Pay  Discount  and 
Interest one  for  $650,  March  19,  1855,  pay  “  Various 
Notes;”  and  one  June  2,  1855,  pay  “Loans,”  $100;  for 
which  no  explanation  is  offered,  except  the  checks  them¬ 
selves,  which,  on  their  face,  do  not  furnish  any  assistance 
to  the  defence. 

The  next  item,  page  190,  is  a  check  on  “  C.  S.  Boker, 
special”  account,  June  30,  1855,  “  Balderson’s  overdraft, 
$751.37.”  There  are  two  objections  to  this  item  ;  first,  it 
was  paid  by  a  check  on  “  C.  S.  Boker,  special,”  and 
secondly,  the  whole  debt  was  paid  by  instalments,  to  the 
credit  of  that  account,  as  appears  on  the  face  of  the  account 
itself,  and  it  is  so  stated  by  Mr.  Burke  at  page  190. 

The  next  item,  page  392,  is  a  check  dated  July  14,  1855, 
drawn  on  B.  R.,  No.  2,  “Pay  Bickel  $1,225.”  That  check 
imports  on  its  face  to  be  connected  with  the  expenses  of 
the  re-charter  of  the  bank,  for,  at  the  foot  of  it,  Mr.  Boker 
has  written  “  Mechanics’  Bank,  200.”  Otherwise  there  is 
^no  explanation  of  it.  If  it  applies  to  those  expenses,  that 
subject  has  already  been  considered  ;  if  it  does  not,  it  has 
no  value  as  a  credit. 

The  next  item,  at  page  223,  is  a  check  on  B.  R.  2. 
August  2,  1855,  for  $306.61,  “Pay  W.  &  J.  L.  Dunning.” 
It  appears  that  a  note  of  W.  &  J.  L.  Dunning,  dated  Octo- 
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ber  4, 1854,  to  the  order  of  Yost,  Coffin  &  Hanford,  but  not 
endorsed,  for  $750,  at  three  months,  was  discounted  Octo¬ 
ber  4,  1854.  A  payment  of  “$433.39  on  account,  January 
31,  ’55,  appears  on  the  back  of  it;  the  balance  of  $306.61, 
is  the  credit  claimed  here.  There  is  no  parole  evidence  in 
reference  to  that  transaction ;  we  know  nothing  about  it ; 
and,  in  the  absence  of  testimony,  we  deem  this  claim  for 
allowance  insufficient.  If  Mr.  Boker  permitted  this  note  to 
be  discounted,  without  being  endorsed  by  Yost,  Coffin  & 
Hanford,  the  payees,  and  if  it  was  unpaid,  it  was  very 
proper  that  he  should  suffer.  At  page  725,  it  appears  that 
the  bank  held  collaterals  for  this  debt. 

The  next  item,  page  223,  Aug.  2, 1855,  check  for  $500,  in  B. 
R.  2.  This  check  paid  a  protested  note  of  B.  S.  Schoonover, 
to  the  order  of  C.  S.  Boker,  not  discounted  by  the  bank. 
There  is  produced  a  letter  of  Mr.  Schoonover,  addressed  to 
Mr.  Boker,  headed  “private  and  confidential.”  There  is  an 
absence  of  testimony  showing  that  the  debt  was  due  to  the 
bank,  or  that  any  effort  was  made  to  collect  it.  The  next 
item  at  page  392  there  is  a  dated  August  3,  1855,  drawn 
on  B.  11.  2,  “Pay  to  14.  A.  Coal  250.”  That  check 
may  have  been  a  payment  of  instalments,  or  a  loan  to  that 
company.  There  certainly  is  no  evidence  to  show  that  it 
had  anything  to  do  with  the  bank.  The  next  item,  at  page 
218,  is  August  19,  1855,  $189.50.  It  appears  that  Mr. 
Boker  buys  4  shares  of  Reading  Railroad  stock  for  Susannah 
Martin,  and  the  bill  of  Benson  &  Co.  is  the  voucher  for  this 
item.  Who  was  Susannah  Martin  ?  You  will  find  by 
reference  to  Mr.  Boker’s  “  long  book”  and  his  checks  that 
he  has  paid  various  sums  to  this  lady,  on  account  of  Hr. 
Boker  and  himself.  This  is  not  the  only  instance  of 
memoranda  referring  to  transactions  of  Mr.  Boker  which 
had  nothing  whatever  to  do  with  the  bank. 

The  next  item,  page  188,  October  27,  1855,  $690.72,  has 
no  support  in  point  of  law  or  fact.  It  appears  that  certain 
notes  of  Levy  &  Co.,  and  other  parties  were  privately  dis- 
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counted  by  Mr.  Boker,  and  -were  afterwards  re-discounted  by 
Drexel  &  Co.,  deducting  $690.72. 

The  next  item,  page  724,  is  a  note  drawn  September  22, 
1855,  by  Sickle,  Jones  &  Moran  to  the  order  of  C.  S.  Boker, 
for  $106,  payable  one  year  after  date.  It  was  found  among  a 
mass  of  papers  and  produced  without  any  evidence  or 
explanation. 

The  next  item,  at  page  221,  is  $76.75  paid  to  George 
Connell  for  services  connected  with  the  loan  to  G.  Harris. 
That  loan  was  at  the  risk  of  Mr.  Boker  when  made,  and  this 
item  was  a  charge  to  him,  and  not  to  the  bank. 

The  next  item,  page  183,  is  October  19, 1855,  “  Lancaster 
Bank,  interest  remitted  $165.”  This  was  a  check,  on  B.  R. 
for  interest  on  a  note  paid  before  maturity. 

The  next  item,  page  183,  is  a  like  check,  November  17, 

1855,  “interest  remitted,  Farnum,”  on  notes  paid  before 
they  were  due. 

The  next  item,  page  393,  October  20,  1855,  is  a  check 
drawn  on  B.  R.  2,  “pay  discount  and  interest,  H.  S.  Brown 
&  Co.,  $250.”  That  is  the  sum  of  the  evidence  on  that  item; 
the  reference  at  page  392  to  page  220  by  Mr.  Burke  is  a 
reference  to  a  transaction  one  year  prior  to  this. 

The  next  item,  page  393,  is  another  check  on  B.  R.  2, 
dated  December  11,  1855,  “  pay  discount,  $218.75”  also 
stands  unexplained,  and  is  of  course  inadmissible. 

The  next  item  is  a  like  check  on  B.  R.  2,  January  22, 

1856,  “  pay  various  notes,  $400.”  It  is  payable  to  “  various 
notes,”  which  term  implies  a  purchase  of  bills  receivable  to 
that  extent.  It  is  not  supported  or  explained  by  any 
evidence. 

The  next  item,  page  143,  is  a  forged  check  of  Wm.  T. 
Carter  of  $1,592.41,  February  16,  1856.  There  is  no 
fevidence  in  the  case  to  show  that  Mr.  Boker  paid  that  loss. 
This  check  is  referred  to  at  pages  143,  221,  222,  406,  649, 
713,  718.  The  following  appear  to  be  the  facts: 

There  was  a  forged  check  passed  on  the  Girard  Bank, 
purporting  to  be  signed  by  Wm.  T.  C°rter  for  that  amount. 
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At  the  end  of  1856  there  was  a  memorandum  in  the  drawer, 
which  had  been  carried  as  a  cash  voucher  including  this 
amount.  This  item  of  $1,592.41  did  not  enter  into  any  of 
the  checks  on  bond  account ;  it  was  not  paid  by  any  of  Mr. 
Boker’s  accounts,  or  by  him.  Mr.  Burke  at  page  649,  says : 

“  I  would  infer  that  it  is  a  loss  settled  from  the  profits  of  cash  loans.” 

This  theory  is  unwarranted  by  the  evidence,  and  expressly 
in  the  teeth  of  Mr.  Lehman’s  positive  statement,  that  those 
profits  were  accummulated  in  the  box  in  his  drawer,  and 
regularly  taken  away  by  Mr.  Burke,  when  they  amounted  to 
a  large  round  sum.  Mr.  Burke  had  previously,  at  page  222, 
ventured  another,  and  a  different,  inference  in  reference  to 
this  item,  which,  at  page  406,  he  confesses  was  erroneous. 
That  mistake  should  have  taught  him  caution,  before  he 
ventured  a  second  theory. 

The  next  item,  at  page  724,  is  an  unpaid  check  of  John 
W.  Forney,  Esq.,  payable  to  J.  C.  Vandyke,  Esq.,  or 
order,  for  $200,  dated  March  19,  1856.  It  is  not  endorsed, 
and  not  charged  in  Mr.  Forney’s  account.  On  Afhat  ground 
it  can  be  claimed  as  a  credit  to  Mr.  Boker  I  cannot  under¬ 
stand.  There  was  no  evidence  or  explanation  of  this  check 
given. 

The  next  three  items,  page  391,  are  checks  on  B.  R.  2, 
one  for  $503.50,  dated  March  21,  1856,  “  pay  various  notes;” 
one  for  $500,  dated  March  22,  1856,  “  pay  loans,”  and  one 
for  $859.04,  same  date,  “  pay  various  notes,”  checks  import¬ 
ing,  on  their  faces,  that  they  were  given  for  the  purchase  of 
loans  and  notes.  No  evidence  or  explanation,  whatever,  was 
given  of  these  three  checks.  They  are  classed  at  page  391, 
among  the  unexplained  checks.  - 

The  next  item,  at  page  725,  is  an  unsigned  and  unpaid 
check  in  the  handwriting  of  Mr.  Boker,  dated  “  March  24, 
1856,”  pay  to  “Flanigan,”  “$500,”  the  words  “city 
treasurer,”  in  place  of  the  signature.  This  item  was  carried 
in  the  cash  drawer  until  it  disappeared  December  18,  1856, 
when  it  doubtless  was  paid. 
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The  next  item,  at  pages  191  and  192,  April  8, 1856,  refers 
to  an  allowance  in  B.  R.  2,  of  interest  on  Reading  Railroad 
paper,  which  was  paid  and  credited  to  that  amount  before 
maturity. 

The  next  item,  page  193,  April  10,  1856,  is  a  supposed 
loss  of  $1,937.17  on  a  note  of  “  Stratton  M.  &  Co.”  for 
$2,500  which  was  discounted  at  its  face  by  the  cash  drawer 
and  deposited  for  collection  in  B.  R.  No.  2.  Mr.  Burke 
conjectures  that  there  was  only  a  payment  on  account  of  that 
note,  and  therefore,  that  the  balance  was  a  loss.  This  is  an 
error.  The  note  w~as  deposited  for  collection  in  F.  S.  17,  on 
that  day,  due  March  2,  1857,  and  is  marked  on  that  deposit 
hook  “  returned  May  15,  1856,”  on  which  day  wTas  paid  to 
the  credit  of  B.  R.  2,  (see  that  entry)  $562.83 ;  that  credit 
Mr.  Burke  points  out ;  hut  lie  overlooked  the  entry  of  July 
28,  in  B.  R.  2,  “July  28,  Stratton  M.  &  Co.,  $2,547.08,” 
which  paid  the  note  in  full,  and  a  large  bonus  for  the  loan. 

The  next  two  items,  page  393-4,  are  checks  drawn  on  B. 
R.  2,  dated  May  15  and  16,  1856,  one  for  $1,000,  “  pay 
Farmers’  Bank,  Pottsville,”  the  other  for  $500,  “pay  the 
State  Treasurer.”  These  are  not  supported  or  explained  by 
any  evidence  whatever. 

The  next  item,  page  394,  is  a  check  of  $9,  August  11, 
1856,  which  may  be  passed. 

The  next,  page  725,  is  a  draft,  dated  October  14,  1856, 
drawn  byL-  A.  Mackay,  President,  upon  C.  S.  Boker  to  the 
order  of  G.  Philler,  cashier,  for  $100  for  the  3d  instalment 
of  Lockhaven  Bank  stock  ;  whether  this  draft  was  presented 
or  paid  does  not  appear,  but  as  it  refers  on  its  face  to  a 
private  transaction  it  certainly  is  not  worth  discussion  here. 

The  next  item,  page  723,  is  a  note  to  the  order  of  Isaac 
Creamer,  due  October  31, 1856,  for  $200,  drawn  by  Wallace 
&  Fletcher.  There  is  no  parole  evidence  to  explain  this 
item.  It  was  found  in  the  mass  of  general  papers.  It 
appears  to  have  been  a  discounted  note,  the  proceeds  placed 
to  the  account  of  J.  S.  Fletcher,  the  note  was  renewed  and 

finally  entered  as  paid  at  maturity  on  the  note  book,  but  the 
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item  was  carried  in  the  cash  drawer  until  February  19, 1857, 
when  it  disappeared.  The  note  was  not  protested,  and  there 
is  no  inference  to  be  drawn  from  the  entries  in  evidence  that 
Mr.  Boker  paid  this  debt. 

The  next  item,  page  724,  is  an  unsigned  check,  dated 
December  16,  1856.  The  only  writing  on  it  is  “December 
16,  1856,  pay  “  Coleman,  Tr.,”  and  “  §1,000”  at  the  foot  of 
it.  This  was  found  among  the  general  papers  and  produced 
as  a  credit,  it  is  unsupported  by  any  evidence,  and  is  not 
entitled  to  any  consideration. 

The  next  item,  at  page  723,  is  another  such  half  filled  up 
blank  check  with  date  “  December  20,  1856,”  pay  “Interest 
paid,”  and  at  the  foot  “  §400.”  A  corresponding  amount 
appears  to  have  been  carried  in  the  cash  drawer  for 
nine  days,  and  then  it  disappeared,  which  fact  imports  that 
it  was  a  demand  loan  for  nine  days  and  paid.  But  there  is 
not  the  slightest  evidence  to  support  the  item  as  a  credit. 

The  remaining  items  of  credit  are  said  to  appear  in  the 
account  “  Bills  Receivable,  1857,”  an  account  commenced 
after  Mr.  Boker  ceased  to  borrow  from  the  cash  drawer,  and 
used  to  collect  notes  discounted  privately  by  him,  and  to 
overdraw  by  checks  for  their  purchase. 

The  first  item  of  these  credits  is  Gebhard  Harris,  at  pages 
486  and  487.  Mr.  Burke  insists  that  Mr.  Boker  is  entitled 
to  credit  for  the  debt  of  Gebhard  Harris  for  notes  discounted, 
and  deposited  in  collateral  mote  account,  and  paid  to  the 
hank  after  his  death.  This  is  so  to  some  extent,  hut  only 
as  a  deduction  on  the  debt  of  Marshall  &  Mann.  The  other 
credits  claimed  (at  page  162),  upon  this  account  of  B.  R. 
1857,  are  eight  in  number,  in  reference  to  which  I  will  say 
a  few  wTords.  It  must  be  remembered  that  this  account  of 
Bills  Receivable,  1857,  has  no  connection  with  the  claim  of 
the  Girard  Bank,  arising  out  of  F.  S.  9  and  10,  for  sums  of 
money  received  by  Mr.  Boker,  prior  to  the  1st  of  January, 
1857.  Those  books  closed  with  the  end  of  1856.  Any  pay¬ 
ments  by  Mr.  Boker,  however,  out  of  his  account  of  “  Bills 
Receivable,  1857,”  legally  and  properly  made  by  him  for  the 
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use  of  the  bank,  would  be  and  ought  to  be  credited  on  any 
claim  held  by  the  bank  against  him.  But  those  credits  are 
not  allowed. 

The  item  of  Baumgardener,  $5,' 400,  page  165,  October  21, 
1857,  is  said  to  be  a  payment  of  those  notes  of  Baumgardener, 
one  of  $8,400  and  one  of  $2,000,  which  appear  on  the  discount 
book  due  October  21,  1857.  Why  did  Mr.  Boker  pay  them  ? 
Did  he  receive  renewals  or  securities  or  the  money,  from  Mr. 
Baumgardener  ?  After  their  payment  they  ceased  to  belong 
to  the  bank  ;  the  notes  are  not  produced  here  ;  no  testimony 
is  offered  to  explain  the  transaction,  or  whether  the  debt  was 
an  entire  or  partial  loss,  or  any  loss  at  all.  One  of  these 
notes,  the  $2,000  note,  was  probably  the  note  of  that  amount, 
(see  page  344,)  which  was  the  last  of  the  notes  composing  the 
$20,000  gift,  by  the  Lancaster  Bank  parties  to  Mr.  Boker, 
already  referred  to  ;  the  $3,400  note  was  probably  the  balance 
of  the  other  notes,  appearing  on  same  page,  to  have  been 
placed  on  the  discount  book,  while  the  first-named  note  of 
$2,000  was  under  protest. 

The  next  item,  page  165,  is  $5,468.42,  April  7,  1857,  for 
the  five  notes  of  Godfrey  &  Co.,  already  referred  to  as  having 
been  demanded  and  received,  since  Mr.  Boker’s  death,  as 
his  property,  by  George  H.  Boker. 

The  next  item,  page  167,  is  a  check  dated  October  8, 
1857,  to  pay  an  overdraft  of  E.  A.  Marshall,  $3,928.53. 
The  bank  lost  $6,000  by  this  party’s  unendorsed  bills  appear¬ 
ing  on  the  discount  book  of  the  bank.  Is  this  a' further  loss  ? 
Mr.  Boker  should  have  reported  the  overdraft  to  the  Board  ; 
his  private  payment  of  it  was  inconsistent  with  the  course 
prescribed  by  the  By-laws ;  no  evidence  has  been  offered  to 
show  insolvency,  or  efforts  to  collect,  or  whether  the  loss  was 
total  or  partial. 

The  next  item,  page  167,  is  $1,500,  a  check  dated  Decem¬ 
ber  15,  1857,  to  pay  the  overdraft  of  an  account  called 
“Lancaster  Bank,  special.”  This  account  never  had  a 
credit;  there  are  two  debits  of  $500  and  $1,000.  The  over¬ 
draft,  for  it  was  all  overdraft,  had  stood  a  year ;  it  was  not 
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reported  to  the  Board.  How  those  two  sums  were  used  is 
unknown  ;  no  explanation  has  been  given  or  attempted.  It 
is  useless  to  waste  time  on  such  items. 

The  next  item,  page  167-8,  November  18,  1857,  is  a 
check,  pay  “  Stock,”  $468.75.  The  check  imports  a  purchase 
of  stock.  What  it  was  for,  if  not  for  that  purpose,  no  one 
can  tell,  or  has  been  called  to  explain.  Mr.  Burke  admits 
that  he  cannot  trace  it. 

The  next  item,  December  24,  1857,  page  168,  is  for  allow¬ 
ance  of  interest  on  the  prepayment  of  a  note.  The  next, 
same  page,  $10,  is  a  proper  credit. 

The  last  item,  page  162,  March  1,  1858,  a  check  for  “differ¬ 
ences,”  both  sides  agree  is  a  proper®deduction  from  the  debits 
of  the  collateral  note  account,  which  is  balanced  by  the  notes 
of  Marshall  &  Mann ;  this  debit  is  to  be  credited  on  the 
notes. 

I  have  now  gone  through  the  items  which  may  be  pre¬ 
sented,  in  the  shape  of  credits,  by  the  defence.  I  think  it 
will  be  found  that  I  have  considered  all  of  them.  You 
have  seen  how  many  of  the  flimsy  and  shadowy  groups 
have  been  dispelled.  I  have  considered  them  in  order  of 
date,  as  far  as  possible,  for  many  of  them  are  as  dateless,  as 
they  are  nameless.  The  scattering  order  in  which  they 
were  introduced  by  Mr.  Burke,  who  collected  them,  was 
very  different,  indeed.  In  adopting  the  natural  order  of 
date,  with  the  amount,  the  name,  (where  a  name  occurs,) 
the  page  of  testimony  of,  and  remarks  upon,  each  item,  I 
supposed  that  such  an  arrangement  would  furnish  you  with 
references  as  convenient  and  complete  as  possible. 

Such  credits  as  you  may  allow,  are  to  be  taken  as  having 
been  paid  out  of  moneys  traced  to  Mr.  Boker,  from  sources 
of  bank  profits,  other  than  those  included  in  our  specific 
claims,  to  wit :  cash  receipts  in  B.  R.  2  of  unspecified  deri¬ 
vation  and  “Guarantee”  entries  in  the  “long  book,”  and 
moneys  received  from  Thurlow,  Baumgardener,  Wiltbank 
and  other  parties  ;  for  you  must  have  become  satisfied,  from 
the  evidence  in  this  cause,  that  Mr.  Boker  had  other  places 
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of  deposit  or  investment  than  the  B.  B.  or  his  private  "bank 
accounts. 

From  what  sources  did  he  purchase  the  stocks  and  personal 
estate  described  in  the  inventory,  over  and  beyond  those 
which  he  possessed  when  he  went  into  the  bank  ?  From 
what  sources  did  he  obtain  the  $40,000,  which  he  paid  to 
Mr.  Sheaff  in  1852,  for  the  purchase  of  the  Market  street 
stores  ?  There  is  no  trace  of  them  in  B.  B.  2,  or  in  Mr. 
Boker’s  bank  account.  From  wdiat  sources  did  he  produce 
the  money  to  pay  off  the  mortgages  ?  From  what  sources 
did  he  obtain  the  money  to  pay  for  other  purchases  in  evi¬ 
dence,  such  as  the  Beaver  Meadow  stock,  and  the  Philadel¬ 
phia  and  Sunbury  bonds  ?  You  will  find  that  at  the  dates 
corresponding  with  these  purchases,  there  are  no  checks 
appearing  in  B.  B.  2,  or  in  his  private  account,  paying  for 
them.  He,  therefore,  from  some  private  depository  of  his 
own,  or  some  yet  unknown  account  in  that  bank,  or  by  some 
investments  which  passed  from  hand  to  hand,  produced  from 
time  to  time  these  large  sums  of  money  for  the  payment  of 
incumbrances,  and  purchases  of  investments,  no  trace  of 
which  depositories  appear  in  the  evidence  before  you. 

These  matters  it  will  be  important  for  you  to  consider 
when  you  come  to  ascertain  as  to  what  account  you  will  place 
those  credits,  which,  in  point  of  law  and  of  fact,  you  will 
consider  proper  to  allow  Mr.  Bolter. 

It  is  fortunate  for  the  sake  of  justice  that  Mr.  White  was 
produced  as  a  witness  in  this  cause.  He  stood  nearer  in  con¬ 
fidence  to  Mr.  Bolter  than  any  one  of  the  directors.  He  was 
a  director  from  the  time  of  his  appointment,  until  after  the 
death  of  Mr.  Boker,  with  the  exception  of  the  thre.e  annual 
intervals,  which  the  law  requires.  He  has  stated  before  you, 
that  he  “  always  attended  regularly  the  meetings  of  the 
Board,  and  did  not  knowingly  avoid  any  trouble  properly 
incumbent  on  him,  to  make  himself  acquainted  wTith  the 
affairs  of  the  bank.”  He  has  given  you  the  rules  which 
governed  Mr.  Boker,  as  understood  by  the  Board  in  terms 
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so  clear  and  strong,  that  I  desire  them  to  be  well  remembered 
by  you  in  considering  this  cause. 

He  has  testified  with  precision,  emphasis,  and  on  one 
point,  with  indignation,  upon  the  material  question, 
whether  the  directors  had  knowledge  of  the  acts  of  Mr. 
Boker,  now  before  you  for  judgment.  Do  you  believe,  in 
view  of  his  testimony,  that  the  board  knew  that  Mr.  Boker 
was  overdrawn  in  his  private  account  for  many  years,  or  of 
the  device  of  a  pass  book  which  enabled  him  to  do  so ;  or, 
that  the  notes  of  Boker,  Brother  &  Jones  of  $9,000  and 
$24,000,  were  placed  on  the  discount  book,  until  the  fact 
was  stated  to  the  examining  committee  ;  or,  of  the  existence 
of,  or  the  transactions  in,  the  books  F.  S.  9  and  10,  or  of 
B.  B.  No.  2,  or  of  bond  account,  or  loan  account,  or  col¬ 
lateral  note  account;  or,  the  appropriation  of  the  fund  of 
$54,000  of  Lancaster  Bank  note  sales,  and  the  demand  loans 
in  the  cash  drawer;  or,  that  Mr.  Boker  placed  the  deposit 
of  Gen.  Bickel  to  his  own  credit,  and  used  it,  and  settled  it 
in  the  way  he  did ;  or,  that  he  received  the  large  usurious 
profit  he  did;  or  of  the  discounts  of  notes  on  the  discount 
book,  entered  11  interest  paid;”  or,  that  those  notes  were  at 
his  risk,  or  of  the  paper  of  Thurlow,  Hughes  &  Co.,  so  placed 
there,  or  that  that  firm  had  obtained  loans,  or  checks,  with¬ 
out  security,  to  the  amount  of  over  $100,000;  or,  that  the 
board  ever  agreed  to  purchase  the  real  estate,  or  stocks,  or 
loans,  entered  on  loan  account,  or  even  knew  how  they 
were  acquired,  or  were  truly  informed  by  Mr.  Boker  on  the 
subject;  or,  of  the  existence  of  the  box  in  the  cash  drawer, 
or  of  the  appropriations  of  its  contents;  or,  that  Mr.  Boker 
transferred  to  himself  Mr.  Bichards’  bank  stock,  or  that  it 
was  pledged  by  Mr.  Boker  to  the  bank  ;  or  that  he  received 
$5,000  a  year  from  Thurlow,  Hughes  &  Co.;  or,  that  he 
took  onedialf  the  profits  of  Mr.  Wiltbank’s  business ;  or,  that 
he  had  an  interest  in  the  business  of  Marshall  &  Mann  ?  The 
testimony  of  Mr.  White  needs  no  corroboration  on  these 
points,  nor  does  our  case  need  his  testimony ;  the  other  evi¬ 
dence  in  the  cause  is  positive  and  complete. 
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If  you  come  to  the  conclusion  that  the  transactions  upon 
which  the  claims  of  the  bank  are  founded  were  unau¬ 
thorized  by,  and  unknown  to  the  directors,  then,  those 
claims,  or  such  of  them  as  you  shall  decide  come  within 
that  description,  amount  to  frauds. 

Turning  to  the  defence ;  do  you  believe  from  the  testi¬ 
mony  of  Mr.  White,  that  the  directors  knew  of  the  large 
sums  of  usury,  paid  by  Mr.  Boker,  for  the  use  of  money 
borrowed  in  the  name  of  the  bank;  or,  of  the  facts  con¬ 
nected  with  the  debts  of,  or  compromise  with,  the  Messrs. 
Forepaugh ;  or,  of  the  items  comprising  the  miscellaneous 
class  of  credits;  or,  of  the  purchase  of  the  improvements  on 
Crescentville,  or  that  Mr.  Boker  had  given  his  notes  for  the 
price?  These  questions  must  receive  the  same  answer. 

I  consider  it  also  important  for  the  cause  of  justice,  that 
Mr.  Burke  has  been  employed  and  called  by  the  defence. 
The  professional  ability,  and  indefatigable  industry  and 
research  which  that  able  accountant  has  manifested,  leaves 
no  apprehension  on  jmur  mind  or  mine,  that  any  voucher, 
entry,  evidence,  theory,  or  calculations,  which  human  skill 
and  industry,  after  abundant  opportunity,  could  furnish,  in 
aid  of  the  defence,  has  been  overlooked  or  omitted. 

This  case,  sir,  is  not  one  for  declamation,  but  for  demon¬ 
stration.  This  argument  has  been  a  dry  and  close  investi¬ 
gation  of  accounts,  and  the  facts  connected  with  them ;  my 
effort  has  aimed  at  demonstration.  The  rules  of  law  relied 
upon  cannot  be  disputed  ;  the  questions  of  fact  in  this  cause, 
are  not  embarrassed  by  contradictions  of  witnesses  on  either 
side ;  every  claim  of  the  bank  has  been  substantiated ;  no  evi¬ 
dence,  written  or  parol,  has  controverted  the  facts  upon  which 
either  of  them  is  founded;  the  only  battle-ground  of  this 
cause  is  the  credits  and  set-offs,  which  may  be  ventured  to  be 
selected  by  the  defence,  from  among  the  materials  spread  over 
several  hundred  pages  of  your  notes  of  the  testimony,  or 
more  properly,  the  argument,  of  their  main  witness.  I  have 
prepared  you  to  anticipate  what  that  effort  will  amount  to. 

It  may  be  said  that  we  are  under  a  duty  to  prove  to 
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demonstration  the  rules  of  law  on  which  we  reljr,  and  to 
prove  to  demonstration  the  propositions  of  fact  on  which 
we  rest.  We  have  accepted  the  obligation  beforehand; 
and,  believing  that  we  have  discharged  it,  we  transfer  the 
obligation  to  the  other  side,  and  insist  on  their  acceptance 
of  it.  We  demand  of  the  defence  an  account — the  law 
of  the  case  demands  an  account.  We  are  entitled  to  the 
benefit  of  its  admissions;  we  are  entitled  to  the  benefit 
of  its  denials,  in  the  sense  in  which  the  law  condemns  all 
concealments  and  denials  of  moneys  used  by  an  agent. 

Will  they  deny  the  claims  of  the  bank?  Will  they  deny 
the  overdrafts  of  Mr.  Boker  on  his  private  account,  effected 
and  concealed  by  means  of  the  irregular  device  of  entering 
checks  in  a  pass  book,  instead  of  entries  upon  the  ledger  in 
which  his  account  was  kept?  Will  they  deny  the  right  of 
the  bank  to  interest  on  such  overdrafts?  Will  they  deny 
the  entries  to  his  debit  in  his  pass  book — the  last  of  the 
series  of  pass  books  just  referred  to — or  the  right  of  the 
bank  to  interest  thereon  ?  Will  they  deny  the  right  of  the 
bank  to  interest  on  overdrafts  in  other  accounts  kept  by 
Mr.  Boker?  Will  they  deny  the  notes  of  $9,000  and 
$24,000,  borrowed  by  him  from  his  brother’s  firm,  and 
cashed  by  the  bank,  for  the  largest  of  which  his  Girard 
Bank  stock  is  pledged  as  collateral  security?  Will  they 
deny  that  Mr.  Baker  from  November,  1851,  to  December, 
1S56,  took  from  the  first  teller’s  draw  the  sums  recorded  in 
his  books,  F.  S.  9  and  10,  amounting  to  over  $8,374,000, 
and  used  those  funds  in  the  purchase  of  loans,  and  the  dis¬ 
count  of  commercial  paper,  unknown  to  the  board? 

Will  they  deny  that  the  bank  is  entitled  to  interest  on 
those  sums  until  they  were  made  good? 

Will  they  deny  that  the  special  fund  of  $54,000,  derived 
from  the  sale  of  Lancaster  Bank  notes,  was  used  by  Mr. 
Boker  in  assisting  him  to  repay  the  first  teller’s  drawer? 
Will  they  deny  the  right  of  the  bank  to  interest  on  that 
sum  until  it  was  made  good  ? 

Will  they  deny  that  Mr.  Boker  paid  the  balance  of  over 
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bond  account,  or  that  he  took  to  himself  the  call  loans  in 
the  drawer,  amounting  to  over  $128,000,  and  paid  for  them 
by  checks  on  the  same  account? 

Will  they  assert  that  he  did  these  things  with  the  know¬ 
ledge  of  the  board,  and  will  they  deny  that  the  bank  is 
entitled  to  interest  on  these  sums  until  they  were  made 
good  ?  Will  they  deny  that  the  bank  was  entitled  to  be 
paid,  in  cash,  by  Mr.  Boker,  those  amounts ;  and  will  they 
assert  that  the  bank  is  bound  to  credit  him,  (bejmnd  their 
value,)  with  the  real  estate  and  depreciated  stocks,  with 
which,  at'his  own  prices,  and  without  the  knowledge  of  the 
board,  he  attempted  to  pay  off  these  large  sums  ? 

Will  they  deny  that  Mr.  Boker  placed  to  the  credit  of 
B.  B.  account  the  notes  of  the  Reading  Railroad  Co., 
amounting  to  over  $99,000,  deposited  by  General  Biclcel, 
the  State  Treasurer,  to  be  credited  to  the  Commonwealth, 
and  that  Mr.  Boker  used  the  proceeds  of  these  notes,  when 
collected,  in  the  discount  of  paper?  Will  they  deny  the 
right  of  the  bank  to  interest  on  that  sum  until  it  was  placed 
to  the  credit  of  the  proper  account  ? 

Will  they  deny  that  Mr.  Boker  deposited  to  the  credit  of 
B.  R.  2,  the  sum  of  $3,437.50,  interest  paid  by  the  Com¬ 
monwealth  for  a  loan  of  $125,000 ;  and  will  they  deny  the 
dutv  of  Mr.  Boker  to  account  for  that  sum? 

Will  they  deny  that  Mr.  Boker  placed  to  the  credit  of 
his  private  account,  and  used,  and  never  repaid,  the  sum  of 
$29,067.48,.  which  was  handed  to  him  by  General  Bickel,  to 
deposit  to  the  credit  of  his  account  as  State  Treasurer ;  and 
will  they  deny  the  duty  of  Mr.  Boker  to  pay  that  debt? 

Will  they  deny  that  Mr.  Boker  drew  out  the  balance  of 
over  $1,500  from  the  account  of  Hill’s  estate,  and  placed  it 
to  the  credit  of  B.  R.  2,  or  that  the  bank  paid  that  amount 
to  the  estate  after  Mr.  Boker’s  death?  Will  the}T  deny  the 
right  of  the  bank  to  recover  that  amount  ? 

Will  they  deny  that  Mr.  Boker  received  the  large  sums 
of  usurious  interest,  in  his  discounts  of  paper  with  the 


378 


bank’s  money,  appearing  in  the  accounts  in  evidence,  and 
proved  by  the  testimony  of  Mr.  Tucker,  Mr.  Bradford,  Mr. 
Borie,  Mr.  Hollingsworth  and  others?  Will  they  deny, 
the  duty  of  Mr.  Boker  to  account  to  the  bank  for  these 
profits?  Will  they  deny  that  the  notes  placed  on  the  dis¬ 
count  book  with  the  entry,  “  interest  paid,”  which  I  have 
pointed  out,  one  by  one,  had  either  been  discounted  by  Mr. 
Boker,  or  otherwise  his  own,  and  all  at  his  risk  ?  Will 
they  assert  that  the  losses  on  these  notes  shall  fall  on  the 
bank?  Will  they  assert  that  the  bank  received  the  interest 
on  that  paper,  in  the  face  of  the  testimony  of  the  accountant, 
page  645,  that  with  the  exception  of  the  two  instances  of 
the  Lindsay  notes  and  the  Lancaster  notes,  he  can  find  the 
interest  credited  on  no  more,  and  no  others,  of  them? 

Will  they  deny  that  the  notes  of  Marshall  &  Mann,  of 
$28,500,  were  discounted  in  an  account  of  the  bank,  in  the 
general  ledger,  without  the  knowledge  of  the  board ;  and 
assert  that  the  bank  must  bear  the  loss  in  view  of  that  fact, 
and  the  fact  of  Mr.  Boker’s  interest  in  that  firm?  Will 
they  assert  that  the  bank  must  bear  the  loss  on  Mr.  Boker’s 
other  discounts  of  bad  paper  in  that  account? 

Will  they  deny  that  Mr.  Boker,  for  more  than  eleven 
years,  received  the  bank  profits  collected  in  the  box  in  the 
first  teller’s  drawer,  or  assert  that  Mr.  Lehman’s  statement 
of  the  sums  is  untrue?  Will  they  assert  that  Mr.  Boker 
has  fully  accounted  for  them,  or  deny  his  duty  to  do  so? 

Will  they  deny  that  Mr.  Boker  used  the  funds  of  the 
bank  in  the  discount  of  paper  prior  to  November,  1851,  and 
kept  no  records  of  those  transactions,  (as  testified  to  by  Mr. 
Lehman ;)  and  will  they  deny  his  duty  to  account  for  the 
profits,  or  assert  that  he  did  so  ? 

Will  they  deny  that  Mr.  Boker  transferred  to  himself, 
and  pledged  with  the  bank,  for  his  debt,  two  hundred 
shares  of  stock  belonging  to  Mr.  Geo.  W.  Richards,  left  by 
him  in  the  bank  as  collateral ;  or,  will  they  deny  that  the 
bank  has  suffered  the  loss  of  the  value  of  that  stock? 

Will  they  deny  that  Mr.  Boker  received  $5,000  per  year 
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from  Messrs.  Thurlow,  Hughes  &  Co.,  and  about  half  the 
profits  of  Mr.  Wiltbank’s  business,  and  eight  per  cent,  in¬ 
terest  on  the  capital  he  deposited  in  Marshall  &  Mann’s 
concern,  and  $20,000  from  the  Lancaster  Bank  parties, 
as  testified  by  the  witnesses ;  or,  will  they  deny  that 
the  consideration  rendered  by  Mr.  Boker  to  those  parties 
was  the  providing  loans  of  the  bank  funds?  "Will  they 
deny  the  duty  of  Mr.  Boker  to  account  to  the  bank  for 
those  profits  ?  Will  they  vindicate,  justify,  or  palliate  these 
transactions?  Will  they  deny  that  Mr.  Boker  settled  the 
deficiency  in  bond  account  by  raising  the  fixed  ascertained 
balance  of  assets  account  from  $31,345.21  to  $87,326.76. 

There  has  been  much  explanation  in  relation  to  the 
last  claim,  which  has  resulted,  however,  in  a  coincidence 
with  our  own  view  of  it,  as  I  have  shown ;  and  there  has 
been  a  feeble  attempt  to  cast  doubt  upon  the  claim  for  Mar¬ 
shall  &  Mann’s  debt ;  but  to  deny  the  facts  and  documents 
upon  which  the  other  eighteen  claims  of  the  bank  rest 
would  be  to  sin  against  the  light  of  truth. 

The  end  of  this  cause,  long  delayed,  anxiously  hoped  for, 
and  trustingly  expected,  is  near.  We  have  no  fear  of  the 
result.  We  believe  that  the  rules  of  law,  on  which  we  rely, 
will  as  powerfully  appeal  to  your  conscience,  as  they  will 
exercise  a  resistless  influence  on  your  judgment.  We  be¬ 
lieve  that  the  propositions  of  fact  on  which  we  rest,  have 
been  established  by  the  testimony  of  reliable  and  uncontra¬ 
dicted  witnesses,  corroborated  by  cotemporaneous  records, 
written  by  the  hand,  or  by  the  direction,  of  Mr.  Boker  him¬ 
self.  And  when  the  time  shall  arrive,  as  it  inevitably  will, 
when  the  final  decree — the  last  judgment  of  the  law— shall 
pass  over  the  estate  of  the  late  Charles  S.  Boker  to  its  right¬ 
ful,  equitable  owner,  the  result  will  excite  no  sympathy,  and 
cause  no  surprise. 


